Bankruptcy, Restructuring MINTZ LEVIN
& Commercial Law 1 e e

Bankruptcy, Restructuring & Commercial Law Advisory

APRIL 25, 2014

And the Tie Goes to ... Due Process

BY KEVIN J. WALSH AND ERIC R. BLYTHE

Debtors must provide known creditors with actual notice of a claims bar date if they want the bar date to apply to
those creditors. Such was the holding in In re Majorca Isles Master Association, Inc., Case No. 12-19056-AJC, Dkt.
No. 222 (Bankr. S.D. Fla. March 27, 2014), where the bankruptcy court stated that when both a debtor and a
creditor are “guilty in the handling of a claim and the [d]ebtor is aware of the creditor’s claim, then a tie goes to the
creditor[,]” and the creditor’s claim will be allowed.

In Majorca, a building developer (the “Creditor”), asserting an unsecured claim against the debtor, sought relief from
its failure to file a proof of claim prior to the claims bar date. It was undisputed that the Creditor was not listed on the
debtor’s schedules, was not included in the mailing matrix, and was not served with notice of the claims bar date.
However, it was also clear that the Creditor was aware of the debtor’'s bankruptcy case prior to the claims bar date
— the Creditor had been involved in pre-litigation mediation with the debtor in which the claims between the parties
were discussed.

In its Motion to Deem Late Filed Proof of Claim as Timely Filed, the Creditor relied upon the principles of “excusable
neglect” and “due process.” The debtor, on the other hand, argued that the Creditor’s claim should be barred
because the Creditor failed to investigate its claim, despite knowledge of the bankruptcy proceeding. Applying the
excusable neglect standard enunciated in the Supreme Court’s Pioneer case, the bankruptcy court determined that
allowing the Creditor’s late-filed claim would not prejudice the debtor, would not adversely impact the efficient
administration of the case (there was no reorganization plan before the court), and would not adversely impact
other creditors (the debtor had not yet paid any claims). In addition, the court found no indication that the delay in
filing the claim was based on the Creditor’s bad faith.

Not resting solely on the Pioneer standard however, the court stated that “[t]he [d]ebtor has a duty to determine
which creditors should be listed as pre-petition creditors and which creditors should be included on the mailing
matrix and given actual notice of a [claims bar date;] ... [a creditor’s klnowledge of the existence of the bankruptcy
case is no excuse for not providing [the creditor] actual notice.” The court explained that when a debtor fails to
include a known potential creditor as a claimant on a mailing matrix and fails to give the creditor actual notice of a
claims bar date, the creditor is denied due process. Indeed, even constructive notice by publication may be deemed
insufficient. In sum, the court held that because known creditors of a debtor are entitled to actual notice of a claims
bar date before their claims can be extinguished, the court allowed the Creditor’s late-filed claim.

Despite the favorable decision for the Creditor in Majorca, creditors are advised to be more vigilant in determining
their rights and deciding how to assert them in a bankruptcy case. Otherwise, creditors may find themselves having
to rely on the results of litigation.

If you have any questions about this decision or its implications, please call your principal Mintz Levin attorney or
one of the attorneys noted on this advisory.
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