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Antitrust Case

against BCBS to
Continue under
Per Se Standard

In a long-running anti-
trust case, the Eleventh Circuit
recently denied defendant Blue
Cross Blue Shield’s interlocu-
tory appeal of the district court’s
ruling that certain allegedly
restrictive practices of defen-
dants must be analyzed under
the per se standard rather than
the more lenient rule of rea-
son standard. In re Blue Cross
Blue Shield Antitrust Litig., No.
2:13-cv-20000 (11th Cir. Dec. 12,
2018). Defendants had argued
that because the restrictions
are related to a valid trademark
license agreement, they should
be analyzed under the rule of
reason, which would allow them
to present antitrust defenses.

A series of purported class
actions brought by health care
providers and subscribers, consol-
idated in federal court in Alabama,
allege that Blue Cross Blue Shield
Association (the “Association”)
and several independent health
insurance plans that own and
control the Association (the “Blue
Plans”) have entered into anti-
competitive trademark licensing
agreements. The plaintiffs claim
the arrangements severely restrict
the ability and incentive of the
Blue Plans to compete with each
other, resulting in geographic
market allocations that violate the
antitrust laws. The litigation has
been pending for six years, and the
district court previously denied a

motion to dismiss. Having already
determined that it would analyze
the agreements as a whole, rather
than separately analyze each
alleged anticompetitive restraint,
the district court ruled in April
that the per se standard of review
is appropriate. The ruling stated,
“the court declines to examine the
Blues’ [Exclusive Service Areas or
ESAs], best efforts rules or brand
restrictions in isolation where the
Rule 56 evidence reveals that the
Blues, through the Association,
enacted new and unique aggre-
gate competitive restrictions on
top of the ESAs during the 1990s
and 2000s.” Blue Cross Blue Shield
Antitrust Litig, 2018 U.S. Dist.
LEXIS, at *32. (Under the Local
Best Efforts Rule, at least 80% of
a Blue Plan’s annual health rev-
enue from within its designated
service area must be derived from
services offered under the Blue
Marks, which refers to the Blue
Cross organization and its trade-
marks. Under the National Best
Efforts Rule, a Blue Plan was
required to derive at least 66 2/3
% of its national health insurance
revenue under its Blue brand.)

Per Se Standard
vs. Rule of Reason
Approach

Certain types of agreements
between competitors, such as
price-fixing, market allocation, or
group boycotts, are viewed as per
se unlawful under Section 1 of the
Sherman Act. As such, actual harm
need not be proven by plaintiffs

because it is presumed to result
from the conduct. Other restric-
tive conduct is analyzed under
the rule of reason, which engages
in a balancing test to determine
if the anticompetitive effects of
the conduct outweigh the pro-
competitive benefits. Antitrust
defendants typically prefer the
rule of reason, as it provides them
an opportunity to defend their
actions by arguing procompeti-
tive rationales. The vast majority
of conduct in antitrust litigation
is analyzed under this more per-
missive standard, which made
the district court’s decision in
April surprising. Also surprising
was the decision’s heavy reliance
on two dated Supreme Court
cases, United States v. Sealy, Inc.,
388 U.S. 350 (1967) and United
States v. Topco Associates, Inc.,
405 U.S. 596 (1972), that have
been criticized as overly strict
in their application of the per se
rule in the context of restraints
that are ancillary to legitimate
agreements.

The Eleventh Circuit denied
defendants’ interlocutory appeal
of the application of the per se
standard without any explana-
tion. The denial eases the bur-
den on plaintiffs, relieving them
of the need to offer evidence at
trial of the competitive harm
resulting from defendants’ agree-
ments. The next step in the case
is class certification. It is unclear
whether this loss will encourage
defendants to settle, although the
Association has already stated
that the ruling was not unex-
pected because grants of pre-trial
appeals are rare. This case con-
tinues to be an important one to
follow.

Bruce D. Sokler is a Member and
Chair of the Antitrust Practice at
Mintz where his practice includes
the full range of antitrust mat-
ters: litigation and class actions,
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government merger reviews and
investigations, and cartel-related
issues. Although the health care,
communications, and retail
industries are a particular focus
for Bruce, he represents compa-
nies in many other sectors. He
applies his extensive experience,
understanding of clients’ busi-
ness, and judgment developed
over decades in private practice

to clients ranging from start-ups
to Fortune 100 companies to
nonprofit organizations.

Farrah Short is Special Counsel
at Mintz where she advises

on all aspects of antitrust and
competition law, including
merger review, competitor col-
laborations, government inves-
tigations, private class action

litigation, and general antitrust
compliance. She specializes in
counseling clients through the
Hart-Scott-Rodino (HSR) merger
review process at the U.S. Federal
Trade Commission and the U.S.
Department of Justice, including
responding to Second Requests
and providing substantive anti-
trust risk analysis for strategic
acquisitions.
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