
shareholder votes at the company’s 
annual meeting and who now sits 
on the board of OSI Systems.

While the board gender man-
date continues to engender spirit-
ed discussion inside and outside of 
corporate board rooms, a few mat-
ters seem clear. First, the majority 
of existing board members polled 
do not believe that quotas will 
materially advance diversity of 
corporate boards, perhaps a fall-
out from “diversity fatigue” that 
some board members report. But 
it would also appear that pressure 
from shareholders, particularly in-
stitutional shareholders, as well as 
from consumers and employees, 
may organically effectuate change 
without statutory compulsion. If 
corporate constituents demand 
corporate leadership that more 
completely and accurately reflects 
the world at large, then that wor-
thy desire may overtake the stat-
utory compulsion to achieve the 
same result. 

Jen Rubin is a partner with Mintz 
practicing employment law. She 
also advises boards of directors 
on a variety of employment and 
gender-related issues and is a 
co-chair of the San Diego 2020 
Women on Boards Leadership 
Committee.
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Gender mandate for corporate boards: a year in review

California’s groundbreak-
ing gender parity law for 
public company boards 

has now been in effect for its first 
full year. While several legal chal-
lenges have been mounted against 
it, the law appears to be having 
a beneficial impact on a wider 
movement toward gender and oth-
er diversity on corporate boards.

Corporation Code Sections 
301.3 and 2115.5, which became 
effective in 2019, mandates that 
public companies with a principal 
executive office in California either 
meet certain minimum gender rep-
resentation goals on their boards 
or face state-imposed fines. Pub-
lic companies subject to the law 
were obligated to elect at least one 
female director to their boards by 
Dec. 31, 2019, either by filling an 
open seat or by adding a seat. The 
addition of one or two more women 
directors, depending upon the size 
of the public company’s board, is 
required by Dec. 31, 2021. Compa-
nies face penalties of $100,000 for 
a first violation and up to $300,000 
for each subsequent violation.

Earlier this month, the Califor-
nia secretary of state published 
an updated compliance report for 
the period through Dec. 31, 2019 
that, while suggesting movement 
toward voluntary compliance with 
the mandate, by its terms concedes 
a gap in data, which reflects on the 
report’s accuracy. The report, for 
example, relies upon a search of 
EDGAR for corporations report-
ing principal executive offices in 
California as well as corporate 
disclosure statements filed with 
the secretary of state’s office pur-
suant to the Corporation Code. But 
the information in the report may 

not reflect currently accurate data 
because of the differing reporting 
periods for these governmental re-
cords. For example, the secretary 
of state reports that 625 corpora-
tions listed California as the lo-
cation of their principal executive 
office for the year 2019, but only 

330 companies filed a corporate 
disclosure statement. Those re-
cords, however, may not account 
for companies moving out of Cal-
ifornia, ceasing operations, or are 
no longer publicly traded.

It would also appear from an 
examination of the secretary of 
state’s report that many of the sub-
ject companies listed as either not 
reporting at all or reporting but not 
meeting the gender mandate may 
not reflect accurate information. 
Several other companies the re-
port lists as “non-reporting” like-
wise appear to be in facial com-
pliance with the law (e.g., Zynga, 
Inc., Boingo Wireless, Ebay, Face-
book, Netflix, all of whom have a 
sufficient number of female board 
members). Other companies list-
ed as reporting, but reporting no 
female board members, also ap-
pear to be in current compliance 
with the law, some amply so (e.g., 
Adamis Pharmaceuticals, B. Ri-
ley Financial, Maxim Integrated 
Products). So it would appear that 
the gap in data in the report (which 
the secretary of state concedes), 
which may be a function of timing 
and other matters, compels further 
refinement before conclusions are 
reached. At the very least, caution 

dictates that before relying upon 
the report to reach a conclusion re-
garding a board’s gender makeup, 
consulting public company filings 
(such as a proxy) or even anec-
dotal reference to the company’s 
website is in order.

The secretary of state has not 

yet initiated any regulatory actions 
to date to ensure compliance, but 
three private litigants have mount-
ed legal attacks on the law. Two of 
the cases are taxpayer-based chal-
lenges asserting that the law vio-
lates the California Constitution’s 
prohibition against sex-based 
classifications. Colebrook v. Alex 
Padilla, BCV 19- 103234 (Kern 
County) and Crest v. Alex Padil-
la, 19STCV27561 (Los Angeles 
County). The third case, filed by an 
individual shareholder of Califor-
nia- based OSI Systems, Inc. in the 
U.S. District Court for the Eastern 
District of California, asserts that 
the gender mandate impacted the 
individual shareholder’s right to 
vote as a shareholder for board 
candidates of his choice because 
of the “threat that the corporation 
will be fined if he votes without 
regard to sex.” Meland v. Alex Pa-
dilla, 19CV02288 (JAM). At the 
time this case was filed, the OSI 
Systems, Inc. board was all male. 
However, prior to its December 
2019 proxy meeting to consider 
board elections, the OSI Systems, 
Inc. board nominating commit-
tee presented a female candidate 
for election — a candidate who 
then drew the highest number of  

PERSPECTIVE

While several legal challenges have been mounted 
against it, the law appears to be having a beneficial 

impact on a wider movement toward gender and 
other diversity on corporate boards.

Reprinted with permission from the Daily Journal. ©2020 Daily Journal Corporation. All rights reserved. Reprinted by ReprintPros 949-702-5390.


