Pratt’s
Journal of

Bankruptcy
Law

LEXISNEXIS® A.S. PRATT® JUNE 2025

WATCH YOUR LANGUAGE! NON-PRO RATA UPTIER TRANSACTIONS AND THE SERTA AND
MITEL DECISIONS
Kaitlin R. Walsh and Timothy J. McKeon

@ LexisNexis



Pratt’s Journal of Bankruptcy

Law

VOLUME 21 NUMBER 4

June 2025

Editor’s Note: Courts Rule
Victoria Prussen Spears

Tough Pill to Swallow: Supreme Court Nixes Mass Torts Defendants’ Addiction to
Nonconsensual Third-Party Releases
NallyAnn Scaturro

U.S. Court of Appeals for the Second Circuit Affirms Priority Payment of Broker
Fees Included in Aircraft Leases Using the “Billing-Date Approach” Under
Bankruptcy Code Section 365(d)(5)

Hugh M. McDonald, Michael G. Burke and Amy West

New York Bankruptcy Court Agrees to Enforce English Three-Step, With Third-
Party Releases, Used by Mexican Auto Financer
Patrick J. Potter, Dania Slim and L. James Dickinson

Illinois Bankruptcy Court Upholds Independent Manager Consent Requirement
Jason W. Harbour, Jennifer E. Wuebker and Nicholas Monico

Western Texas Bankruptcy Judge: Land Covenants Not Immune from Rejection
Mark A. Platt, Rebecca L. Matthews and Heather Pieper McMutry

Delaware Decision Highlights Risks Facing Directors and Lenders Negotiating a
Restructuring When a Distressed Company Faces Substantial Litigation Risk
Andrew V. Tenzer

‘Watch Your Language! Non-Pro Rata Uptier Transactions and the Serta and Mitel
Decisions
Kaitlin R. Walsh and Timothy J. McKeon

f(ﬁ° LexisNexis’

129

132

147

152

156

159

163

170



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call or email:

Ryan D. Kearns, J.D., at ..o 513.257.9021
Email: oo ryan.kearns@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . . ... .o.v vttt (800) 833-9844
Outside the United States and Canada, please call ... ....... ... .. (518) 487-3385
Fax Number . . .. ... . . (800) 828-8341
Customer Service Website . . .. ............... hetp://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call

Your account manager Or . .. ... ... ... (800) 223-1940
Outside the United States and Canada, please call .. ... ........... (937) 247-0293

Library of Congress Card Number: 80-68780
ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BaNKRrUPTCY Law [page number]
([year])

Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL
oF Bankrurrcy Law 47 (2025)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent

professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2025 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be

licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2025-Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VictoriA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Scorr L. BAENA
Bilzin Sumberg Baena Price & Axelrod LLP

KaTHRYN M. BORGESON
Cadwalader, Wickersham ¢ Iaft LLP

ANDREw P. BrRozZMAN
Clifford Chance US LLP

MicHaerL L. Cook
Schulte Roth & Zabel LLP

Mark G. DoucLas
Jones Day

Magrk J. FRIEDMAN
DLA Piper

Stuart I. GORDON
Rivkin Radler LLP

Francisco Javier GariBay GUEMEZ
Ferndndez, Garcia-Naranjo, Boker ¢& Garibay, S.C.

Parrick E. MEARs
Barnes & Thornburg LLP

il



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2025 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The opinions expressed are those of the author(s) and do
not necessarily reflect the views of their employer, its clients, the editor(s), RELX, LexisNexis,
Matthew Bender & Co., Inc, or any of its or their respective affiliates.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



Watch Your Language! Non-Pro Rata Uptier
Transactions and the Serta and Mitel
Decisions

By Kaitlin R. Walsh and Timothy J. McKeon

In this article, the authors review two important decisions challenging non-pro rata

uptier transactions that reached different results.

Among the many financial innovations that came out of the COVID-19 era,
non-pro rata uptier transactions as a liability management exercise (LMEs) are
among the more controversial. While lawsuits challenging non-pro rata uptier
transactions are making their way through the courts, two important decisions
were recently issued by the U.S. Court of Appeals for the Fifth Circuit and the
New York Appellate Division.

In an appeal of a decision by the U.S. Bankruptcy Court for the Southern
District of Texas in the Chapter 11 bankruptcy of Serta Simmons Bedding,
LLC, a three-judge panel of the Fifth Circuit found that an uptier transaction
undertaken in the years prior to the bankruptcy was impermissible under the
terms of the applicable documents.?

Conversely, in the case of Ocean Trails CLO VII v. MLN Topco Ltd. (Mitel),
the New York Appellate Division found that a similar uptier transaction was
permissible under applicable documents.?

The reasons how and why these transactions were upheld by one court and
undone by another offer important insights into how these transactions may be
analyzed by courts and structured by parties.

UPTIER TRANSACTIONS

Developed in response to the liquidity constraints felt by many businesses
during the COVID-19 era, uptier transactions allow cash-strapped companies
to redesign their capital structure while gaining access to new liquidity and
refinancing existing debt.

In its simplest terms, an uptier transaction works as follows: a borrower
enters into an agreement with only some of its lenders under an existing credit

* . . . .
The authors, attorneys with Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., may be
contacted at krwalsh@mintz.com and tjmckeon@mintz.com, respectively.

1 Excluded Lenders v. Serta Simmons Bedding, LLC (In re Serta Simmons Bedding, LLC),
Case No. 23-20181, 2024 U.S. App. LEXIS 32969 (5th Cir. Dec. 31, 2024).

2 Ocean Trails CLO VII v. MLN Topco Ltd, Index No. 651327/23, 2024 N.Y. App. Div.
LEXIS 7034 (N.Y. App. Div. 1st Dep’t Dec. 31, 2024).
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facility to allow the borrower to issue new, superpriority debt, some of which
is then used to purchase the existing debt of participating lenders. The result is
that participating lenders now hold new debt that is senior to the claims and
liens securing existing debt, while non-participating lenders are, effectively,
subordinated.

Non-participating and (suddenly) subordinated lenders have challenged
these transactions on various grounds, including that they violate a credit
agreement’s “sacred right” of pro rata sharing among lenders under the same
facility. Under this theory, non-participating lenders argue that the exchange of
existing debt held by only some lenders into new senior debt effectuated
through the non-pro rata uptier transaction violates the requirement that any
payments by the borrower must be distributed pro rata among all lenders party
to the credit agreement. In response, borrowers argue that such transactions fall
within various exceptions in the credit agreements, two of which are explored
below.

THE FIFTH CIRCUIT’S DECISION IN SERTA

In 2020, in an effort to improve its financial condition, Serta executed an
uptier transaction with a majority, i.e., some (but not all), of its first and second
lien lenders. Under the terms of the agreement, Serta and the participating
lenders first amended the existing credit agreement to allow for the issuance of
priming debt. With the amendment in place, the participating lenders provided
$200 million in new financing and exchanged $1.2 billion of existing first and
second lien term loans for $875 million of superpriority first and second-out
term loans. As a result of the transaction, non-participating lenders, who held
$895 million of remaining first-lien term loans and approximately $128 million
of second-lien term loans, were relegated to third and fourth tier status,
subordinate to $1.075 billion in new debt.

Non-participating lenders challenged the transaction and, following Serta’s
Chapter 11 bankruptcy filing, the dispute was litigated before the U.S.
Bankruptcy Court for the Southern District of Texas. In response to the
non-participants’ challenge, the debtor and the participating lenders argued
that the transaction fell within the “open market purchase” exception to the pro
rata requirement under the relevant credit agreement. Although the term was
not defined in the credit agreement, the bankruptcy court agreed, finding that
the transaction “clearly” fell within the unambiguous terms of the “open market
purchase” exception.

On appeal, the Fifth Circuit reversed the bankruptcy courts decision and
found that the non-pro rata uptier transaction conducted by Serta was
impermissible under the terms of the applicable credit facility. Central to the
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court’s decision was its rejection of the bankruptcy court’s finding that the
transaction fell within the “open market purchase” exception.

In support of the transaction, the participating lenders argued that “an open
market purchase means to acquire something for value in competition among
private parties.” The Fifth Circuit rejected this argument, finding that it relied
on a “open purchase” concept rather than the term “open market purchase.”

Under the court’s interpretation, “the words ‘open market’ point to a specific
‘market,” not merely a general context where private parties engage in
noncoercive transactions with each other.” In other words, “the point . . . is not
whether the open market purchase . . . was open to anyone, but whether such
a purchase took place on a market that was generally open to anyone.”

The court then held that an open market purchase occurs on the specific
market for the product that is being purchased. In Serzz, the relevant product
is first-lien debt issued under the first lien credit agreement, and the market for
that product is the secondary market for syndicated loans. Therefore, the court
reasoned, if Serta wished to make an open market purchase and thereby
circumvent the sacred right of ratable treatment, it should have purchased its
loans on the secondary market.

In other words, because Serta chose “to privately engage individual lenders”
outside the secondary market, they lost the ability to rely on the “open market
purchase” exception.

THE DECISION IN MITEL

The dispute in Mitel was similar to the one in Serza: the company executed
a non-pro rata uptier transaction that was challenged by non-participating
lenders on the basis that, among other things, it violated the pro rata sharing
requirement in the credit agreement. However, unlike the Fifth Circuit, the
New York Appellate Division — in a decision that was issued the same day as the
decision of the Fifth Circuit in Sertza — found that the transaction was
permissible under the credit agreement.

As in Serta, the borrower and the participating lenders argued that the
transaction fell within an exception to the pro rata requirement. Unlike in Serza,
the exception language in the operative documents was much broader in scope
and not limited to an “open market purchase.” Rather, the relevant language
provided that “[n]otwithstanding [the pro rata sharing requirement],” Mitel
“may purchase by way of assignment and become an [a]ssignee with respect to
the Terms Loans at any time and from time to time from Lenders” if certain
conditions are satisfied.

The parties disputed whether the purchase of existing debt with newly issued
priority debt effectuated through the uptier transaction was, in fact, a
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“purchase” (which would be permitted under the documents) or, rather, a
“refinancing” or “exchange”(which they argued would not).

The non-participating lenders argued that the transaction involved an
exchange of existing debt with newly issued priority debt, and, therefore, did not
qualify as a “purchase,” which, they asserted, necessitated payment in full,
upfront, and in cash. The Appellate Division dismissed this argument, finding
that the concepts of “purchase,” “refinance,” and “exchange” are “not mutually
exclusive.” The court also noted that the “requirement of cash payment or
prohibition on the use of debt as payment would . . . not be consistent with the
common understanding of the word ‘purchase.””

CONCLUSION

Judicial interpretation of these transactions is controversial and quickly
evolving. While some courts may disagree with the Fifth Circuit’s interpretation
of “open market purchase,” the decision in Mitel/ demonstrates that agreements
can be drafted to allow for non-pro rata uptier transactions through a broadly
worded exception to the pro rata requirement. Conversely, agreements can be
drafted to prevent, or at least more effectively constrain, such transactions. In
light of these rulings, borrowers and lenders alike may wish to consider adding
a definition of “open market purchase” to their credit agreements or otherwise
provide for clearly stated exception language.

As the law develops, sophisticated parties will continue to fashion creative
means to address any adverse rulings. The use of “Serta blockers” and other
LMEs, such as “double-dip” transactions, are still relatively new, but, as always,
challenges can be expected. What is certain, however, is that this area of law and
responses in credit documentation are going through a period of rapid
evolution.
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