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DATE: Januaryl4,201<
THIS MATTER IS NOT SCHEDULED FOR A BALLOT VOTE
A DECISIONAL MEETING FOR THIS MATTER IS SCHEDULED ON: February 5, 2014

TO: The Commission
Todd A. Stevenson, Secretariat

THROUGH: Stephanie Tsacoumis, General Counsel
Elliot F. Kaye, Executive Director

FROM: Melissa V. Hampshire, Assistant General Counsel
Patricia M. Pollitzer, Assistant General Counsel
Amy S. Colvin, Attorney, Division of Enforcement and Information, OGC

SUBJECT: Notice of Proposed Rulemaking: Amendment to Regulation on Information
Disclosure Under Section 6(b) of the Consumer Product Safety Act

On May 3, 2013, the Commission voted (2-1) to approve, with changes, the Fiscal Year
2013 Midyear Review and Operating Plan Adjustments (FY 2013 Midyear Adjustments). The
FY 2013 Midyear Adjustments directed staft to present for Commission considerationan a notice
of proposed rulemaking (NPR) updating the rule in accordance with the following guiding
principles:

1. modernize the rule to account for the significant advancements in information
technology that have taken place since its initial adoption in 1983;

2. streamline the rule to be as closely aligned with 15 U.S.C. 2055(b) as possible,
with the objectives of (a) eliminating unnecessary administrative burdens to the
agency, (b) removing extra-statutory requirements, (c) eliminating redundancies
in providing notice, (d) minimizing Freedom of Information Act (FOIA)
backlogs, and (¢) maximizing transparency and openness in our disclosure of
information;

3. maintain CPSC’s compliance with the statutory requirements of 15 U.S.C.
2055(b) (i.e., requirements related to notice, opportunity to submit comments, and
taking reasonable steps to assure accuracy, fairness in the circumstances, and
reasonable relation to effectuating the purposes of the CPSA outlined in 15 U.S.C.
2051(b)); and

4. maintain the protections of 15 U.S.C. 2055(b)(5) for information filed in
accordance with the requirements of 15 U.S.C. 2064(b) (e.g., Section 15(b)
reports).
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Staff is forwarding to the Commission a briefing package recommending that the Commission
amend 16 C.F.R. part 1101 in accordance with the principles specified in the FY 2013 Midyear
Adjustments.

The Office of the General Counsel has drafted an NPR for the Commission’s
consideration,

Please indicate your vote on the following options:

L. Approve publication of the attached NPR in the Federal Register, as drafted.

(Signature) (Date)

11. Approve publication of the draft NPR in the Federal Register, with changes.
(Please specify.)

(Signature) (Date)

III. Do not approve publication of the draft NPR in the Federal Register.

(Signature) (Date)

IV.  Take other action. (Please specify.)
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(Signature) (Date)

Attachment: Draft Federal Register Proposed Rule: Amendment to Regulation on Information
Disclosure Under Section 6(b) of the Consumer Product Safety Act
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UNITED STATES
CONSUMER PRODUCT SAFETY COMMISSION
BETHESDA, MD 20814
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Memorandum

/
TO: The Commission Januaryl4,201

THROUGH: Stephanie Tsacoumis, General Counsel
Elliot F. Kaye, Executive Director

FROM: Todd A. Stevenson, Secretariat
Alberta Mills, Freedom of Information Officer

SUBJECT: Draft Notice of Proposed Rulemaking Updating 16 C.F.R. part 1101

On May 3, 2013, the U.S. Consumer Product Safety Commission (CPSC or
Commission) voted on the Fiscal Year 2013 Midyear Review and Operating Plan
Adjustments (Briefing package dated April 24, 2013). As part of the midyear operating
plan review, the Commission directed staff to update 16 C.F.R. part 1101, the
Commission’s regulations on information disclosure under section 6(b) of the Consumer
Product Safety Act (CPSA). The Commission stated:

As part of the Commission's ongoing commitment to transparency,
openness, and efficiency as well as recognizing a need to limit
unnecessary expenditures of staff resources, in FY 2013 CPSC
staff will present for Commission consideration a Notice of
Proposed Rulemaking updating 16 CFR § 1101 in accordance with
the following guiding principles:
1. Modernize the regulation to account for the significant
advancements in information technology that have taken place
since its initial adoption in 1983.
2. Streamline the regulation to be as closely aligned with 15 U.S.C.
§ 2055(b) as possible, with the objectives of:

a. eliminating unnecessary administrative burdens to the

agency,

b. removing extra-statutory requirements,

c. eliminating redundancies in providing notice,

d. minimizing FOIA backlogs, and

€. maximizing transparency and openness in the agency's

disclosure of information.
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3. Maintain CPSC’s compliance with the statutory requirements of
15 U.S.C. § 2055(b) (i.e., requirements related to notice,
opportunity to submit comments, and taking reasonable steps to
assure accuracy, fairness in the circumstances, and reasonable
relation to effectuating the purposes of the CPSA outlined in 15
U.S.C. § 2051(b)).

4. Maintain the protections of 15 U.S.C. § 2055(b)(5) for
information filed in accordance with the requirements of 15 U.S.C.
§ 2064(b) (e.g., Section 15(b) reports).

The Commission promulgated 16 C.F.R. part 1101 in 1983. The regulation has
been revised only once, in November 2008, to conform the regulatory text to statutory
changes mandated by the Consumer Product Safety Improvement Act of 2008 (CPSIA,
Pub. L. No. 110-314). These changes included, for example, a reduction in the number
of days, from 30 to 15, for firms to receive advance notice and have an opportunity to
comment on information proposed for disclosure.

PROPOSED CHANGES

The changes to 16 C.F.R. part 1101 recommended by staff are based principally
on the guiding principles articulated by the Commission in the Fiscal Year 2013 Midyear
Review and Operating Plan. As directed, staff considered transparency, openness and
efficiency as well as the objectives of streamlining the regulation and removing non-
statutory requirements, modernizing the regulation to reflect new technology, eliminating
unnecessary administrative burdens, eliminating redundancies in providing notice and
minimizing FOIA backlogs. Some proposed changes to provisions are based on staff
analysis of past practice as described in the NPR. For instance, staff reviewed
renotification practice in calendar year 2012 following an initial section 6(b) notice.
Other changes are based on changes in technology that have taken place since publication
of the final rule in December 1983. Electronic notice, for example, now is widely
accepted. Proposed changes that encourage electronic notification are based on the
advancements in information technology and the efficiencies created by utilization of
electronic notice as described in the draft NPR.

The table below summarizes the substantive changes to the regulatory text
recommended by staff for publication in the NPR. The major revisions and the rationale
are described in the draft preamble of the NPR. Staff suggests revisions in six areas:

information subject to section 6(b)(1);

electronic notification;

treatment of information previously disclosed;

specific information requirements for withholding a firm’s

comments;

5. treatment of information claimed to be subject to certain legal
privileges; and

6. treatment of publicly available information and the relationship to

requirements under section 6(b)(5) of the CPSA.
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Staff’s recommendations for substantive changes to the rule text are described in
the table below. Grammatical, typographical and technical changes made for precision
and clarity are not listed in the table but are identified on pages throughout the draft
proposed rule. Tab A contains staff’s Draft Notice of Proposed Rulemaking (NPR) in
redline form intended to update 16 C.F.R part 1101. The NPR seeks public comment.

Tab B contains the draft NPR with no redline.

Existing Rule

Draft Proposed Rule

§ 1101.11 General application of provisions
of section 6(b)(1).

(a) Information subject to section 6(b)(1). To
be subject to the notice and analysis provisions
of section 6(b)(1), information must meet all
the following criteria:

(1) The information must pertain to a
specific product which is either designated or
described in a manner which permits its
identity to be ascertained readily by the public.

(2) The information must be obtained,
generated or received by the Commission as an
entity or by individual members, employees,
agents, contractors or representatives of the
Commission acting in their official capacities.

(3) The Commission or its members,
employees, agents or representatives must
propose to disclose the information to the
public (see §1101.12).

(4) The manner in which the product is
designated or described in the information
must permit the public to ascertain readily the

identity of the manufacturer or private labeler.
[See §1101.13.]

(b) Information not subject to section
6(b)(1). The requirements of section 6(b)(1) do

§ 1101.11 General application of provisions
of section 6(b)(1).

(a) Information subject to section 6(b)(1). To
be subject to the notice and analysis
provisions of section 6(b)(1), information must
meet all the following criteria:

(1) The information must pertain to a
specific product.

(2) The information must be obtained
under the acts the Commission administers, or
be disclosed to the public in connection
therewith.

(3) The Commission, any member of the
Commission, or any employee, agent, or
representative, including contractor, of the
Commission in an official capacity must
propose to disclose the information to the
public (see § 1101.12).

(4) The manner in which the product is
designated or described in the information
must permit the public to ascertain readily the
identity of the manufacturer or private labeler.
[See § 1101.13.]

(b) Information not subject to section
6(b)(1). The requirements of section 6(b)(1) do
not apply to:
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not apply to:

(1) Information described in the
exclusions contained in section 6(b)(4) of the
CPSA (see subpart E of this rule).

(2) Information the Commission is required by
law to make publicly available. This
information includes, for example,
Commission notifications to foreign
governments regarding certain products to be
exported, as required by section 18(b) of the
CPSA, 15 U.S.C. 2068(b); section 14(d) of the
FHSA, 15 U.S.C. 1273(d); and section 15(c) of
the FFA, 15 U.S.C. 1202(c). (See the
Commission's Export Policy Statement, 16
CFR part 1017.)

(3) Information required to be disclosed to
the President and Congress pursuant to section
27(j) of the CPSA, 15 U.S.C. 2076()).

(4) Press releases issued by firms.

(5) Information filed or presented in
administrative proceedings or litigation to
which the Commission is a party and which is
not expressly subject to the section 6(b)(4)
exceptions.

(1) Information described in the
exclusions contained in section 6(b)(4) or
(b)(5) of the CPSA (see subpart E and G of
this rule).

(2) Information the Commission is
required by law to make publicly available.
This information includes, for example,
Commission notifications to foreign
governments regarding certain products to be
exported, as required by section 18(b) of the
CPSA, 15 U.S.C. 2067(b); section 14(d) of the
FHSA, 15 U.S.C. 1273(d); and section 15(c) of
the FFA, 15 U.S.C. 1202(c). (See the
Commission’s Export Policy Statement, 16
CFR part 1019.)

(3) Information required to be disclosed to
the President and Congress pursuant to section
27(j) of the CPSA, 15 U.S.C. 2076()).

(4) Press releases issued by firms.

(5) Information filed or presented in
administrative proceedings or litigation to
which the Commission is a party and which is
not expressly subject to the section 6(b)(4)
exceptions.

(6) A report of harm posted on the
publicly available consumer product safety
information database pursuant to section 6A of
the CPSA, 15 U.S.C. 2055a.

(7) Information that is publicly available
or that has been disseminated in a manner
intended to reach the public in general, such as
news reports; articles in academic and
scientific journals; press releases distributed
through news or wire services; or information
that is available on the Internet.

(8) Information that is substantially the
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same as information that the Commission
previously disclosed in accordance with
section 6(b)(1), except as specified in §
1101.31(d).

§ 1101.13 Public ability to ascertain readily
identity of manufacturer or private labeler.

The advance notice and analysis provisions of
section 6(b)(1) apply only when a reasonable
person receiving the information in the form in
which it is to be disclosed and lacking
specialized expertise can readily ascertain from
the information itself the identity of the
manufacturer or private labeler of a particular
product. The Commission will provide the
advance notice and opportunity to comment if
there is a question whether the public could
readily ascertain the identity of a manufacturer
or private labeler.

§ 1101.13 Public ability to ascertain readily
identity of manufacturer or private labeler.

The advance notice and analysis provisions of
section 6(b)(1) apply only when a reasonable
person receiving the information in the form in
which the information is to be disclosed and
lacking specialized expertise can readily
ascertain from the information itself the
identity of the manufacturer or private labeler
of a particular product.

§1101.21 Form of notice and opportunity to
comment.

(a) Notice may be oral or written. The
Commission will generally provide to
manufacturers or private labelers
written notice and opportunity to
comment on information subject to
section 6(b)(1). However, when the
Commission publishes a finding that
the public health and safety requires a
lesser period of notice pursuant to
section 6(b)(1) of the CPSA, the
Commission may determine that it is
necessary to provide the notice and
opportunity to comment orally, either
in person or by telephone.

(b) Content of notice. The Commission will

§ 1101.21 Form of notice and opportunity to
comment.

(a) Notice may be oral or written.

(1) The Commission will generally
provide to manufacturers or private labelers
written notice and opportunity to comment on
information subject to section 6(b)(1).
Whenever possible, the Commission will
transmit such notice electronically. However,
when the Commission publishes a finding that
the public health and safety requires a lesser
period of notice pursuant to section 6(b)(1) of
the CPSA, the Commission may determine that
notice and opportunity to comment orally is
necessary.

(2) Any notice required to be given under
the provisions of this Part 1101 may be
transmitted using electronic means of
communication. Whenever possible, the
Commission will transmit such notice
electronically.

(b) Content of notice. The Commission
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provide the manufacturer or private labeler
with:

(5) A statement that a request that
comments be withheld from disclosure will be
honored.

(7) A statement that no further request for
comment will be sought by the Commission if
it intends to disclose the identical information
in the same format, unless the firm specifically
requests the opportunity to comment on
subsequent information disclosures.

(8) The name, address, and telephone
number of the person to whom comments
should be sent and the time when any
comments are due (see §1101.22).

shall, to the extent practicable, provide the
manufacturer or private labeler with:

(5) A statement that if the manufacturer
or private labeler objects to disclosure of its
comments or a portion thereof, the
manufacturer or private labeler must notify the
Commission of such objection at the time the
manufacturer or private labeler submits its
comments, provide a rationale, such as an
applicable statutory or regulatory basis or
provision, for why the comments should not be
disclosed, and explain why disclosure of the
comments is not necessary to assure that the
disclosure of the information that is the subject
of the comments is fair in the circumstances.

(7) A statement that no further request for
comment will be sought by the Commission if
the Commission intends to disclose
information that is substantially the same as
the information that the Commission
previously disclosed.

(8) The name, address, applicable contact
information for electronic communication, and
telephone number of the person to whom
comments should be sent and the time when
any comments are due (see § 1101.22).

§1101.22 Timing: request for time
extensions.

(a) Time for comment. (1) Generally firms will
receive ten (10) calendar days from the date of
the letter in which the Commission transmits
the notice to furnish comments to the
Commission. Firms that receive requests for
comments by mail will receive an additional
three (3) days to comment to account for time
in the mail.

§ 1101.22 Timing: request for time
extensions.

(a) Time for comment. (1) In the interest of
promoting timely notification, the
Commission, whenever possible, will transmit
electronically to the manufacturer or private
labeler the notice to furnish comments to the
Commission. Generally firms will receive ten
(10) calendar days from the date of such
notice. Firms that receive notice by mail will
receive an additional three (3) calendar days to
comment to account for time in the mail.
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(2) Upon his or her own initiative or upon
request, the Freedom of Information Officer
may provide a different amount of time for
comment, particularly for firms that receive
voluminous or complex material. In addition,
the Commission may publish a finding that the
public health and safety requires a lesser
period of notice and may require a response in
a shorter period of time (see §1101.24).

(b) No response submitted. (1) If the
Commission has not received a response
within the time specified and if it has received
no request for extension of time, the
Commission will analyze the information as
provided in subpart D. If no comments are
submitted the Commission will not give the
further notice provided in section 6(b)(2).

(2) Unless the Commission publishes a
finding that the public health and safety
requires a lesser period of notice (see
§1101.23), the Commission will not disclose
the information in fewer than 15 days after
providing a manufacturer or private labeler
notice and opportunity to comment.

(2) Upon request, the Freedom of
Information Officer may provide a different
amount of time for comment, particularly for
firms that receive voluminous or complex
material. In addition, the Commission may
publish a finding that the public health and
safety requires a lesser period of notice and
may require a response in a shorter period of
time (see § 1101.23).

(b) No response submitted. (1) If the
Commission has not received a response
within the time specified and has received no
request for extension of time, the Commission
will analyze the information as provided in
subpart D. If no comments are submitted, the
Commission will not give the further notice
provided in section 6(b)(2).

(2) The Commission will not disclose
the information in fewer than 15 calendar days
after providing a manufacturer or private
labeler with notice and an opportunity to
comment, unless (i) the firm agrees to a lesser
period or does not object to disclosure, or (ii)
the Commission publishes a finding that the
public health and safety requires a lesser
period of notice (see § 1101.23).

§ 1101.23 Providing less than 15 days
notice before disclosing information.

(c) Notice of finding. The Commission will
inform a manufacturer or private labeler of a
product which is the subject of a public health
and safety finding that the public health and
safety requires less than 15 days advance
notice either orally or in writing, depending on
the immediacy of the need for quick action.
Where applicable, before releasing
information, the Commission will comply with
the requirements of section 6(b) (1) and (2) by
giving the firm the opportunity to comment on
the information, either orally or in writing

§ 1101.23 Providing less than 15 days
notice before disclosing information.

(c) Notice of finding. The Commission will
inform a manufacturer or private labeler of a
product which is the subject of a public health
and safety finding that the public health and
safety requires less than 15 calendar days
advance notice either orally or in writing,
depending on the immediacy of the need for
quick action. If written notice is provided, the
Commission, whenever possible, will transmit
such notice electronically. Before releasing
information, the Commission will comply with
the requirements of section 6(b)(1) and (2) by
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depending on the immediacy of the need for
quick action, and by giving the firm advance
notice before disclosing information claimed
by a manufacturer or private labeler to be
inaccurate (see §1101.25).

giving the firm the opportunity to comment on
the information, either orally or in writing
depending on the immediacy of the need for
quick action, and by giving the firm advance
notice before disclosing information claimed
by a manufacturer or private labeler to be
inaccurate (see § 1101.25).

§ 1101.24 Scope of comments Commission
seeks.

(b) Claims of confidentiality. If the
manufacturer or private labeler believes the
information involved cannot be disclosed
because of section 6(a)(2) of the CPSA (15
U.S.C. 2055(a)(2)), which pertains to trade
secret or other confidential material, the firm
may make claims of confidentiality at the time
it submits its comments to the Commission
under this section. Such claims must identify
the specific information which the firm
believes to be confidential or trade secret
material and must state with specificity the
grounds on which the firm bases it claims. (See
Commission's Freedom of Information Act
regulation, 16 CFR part 1015, particularly 16
CFR 1015.18.)

(c) Requests for nondisclosure of comments. If
a firm objects to disclosure of its comments or
a portion thereof, it must notify the
Commission at the time it submits its
comments. If the firm objects to the disclosure
of a portion of its comments, it must identify
those portions which should be withheld.

§ 1101.24 Scope of comments Commission
seeks.

(b) Claims of confidentiality. If the
manufacturer or private labeler believes the
information involved cannot be disclosed
because of section 6(a)(2) of the CPSA (15
U.S.C. 2055(a)(2)), which refers to trade secret
or other confidential material and information
subject to 5 U.S.C. 552(b)(4), the firm may
make claims of confidentiality at the time it
submits its comments to the Commission
under this section. Such claims must identify
the specific information which the firm
believes to be confidential or trade secret
material or subject to 5 U.S.C. 552(b)(4) and
must state with specificity the grounds on
which the firm bases its claims. (See
Commission's Freedom of Information Act
regulation, 16 CFR part 1015, particularly 16
CFR 1015.18.)

(c) Requests for nondisclosure of
comments. If a firm objects to disclosure of its
comments or a portion thereof, the firm must
notify the Commission of such objection at the
time the firm submits its comments, provide a
rationale, such as an applicable statutory or
regulatory basis or provision, for why the
comments should not be disclosed, and explain
why disclosure of the comments is not
necessary to assure that the disclosure of the
information that is the subject of the comments
is fair in the circumstances. If the firm objects
to the disclosure of a portion of its comments,
the firm must specifically identify those
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portions that should be withheld. Conclusory
statements that comments must be withheld
with no supporting basis are not sufficient to
justify a request for nondisclosure.

§ 1101.25 Notice of intent to disclose.

(b) Commission finding a lesser period is
required. The Commission may determine that
the public health and safety requires less than 5
days advance notice of its intent to disclose
information claimed to be inaccurate. For
example, the Commission may determine it is
necessary to warn the public quickly because
individuals may be in danger from a product
hazard or a potential hazard, or to correct
product safety information released by third
persons, which mischaracterized statements
made by the Commission about the product or
which attributes to the Commission statements
about the product which the Commission did
not make.

(c) Notice of findings. The Commission will
inform a manufacturer or private labeler of a
product which is the subject of a public health
and safety finding that the public health and
safety requires less than 5 days advance notice
either orally or in writing, depending on the
immediacy of the need for quick action.

§ 1101.25 Notice of intent to disclose.

(b) Commission finding a lesser period is
required. The Commission may determine that
the public health and safety requires less than
five (§) calendar days advance notice of the
Commission’s intent to disclose information
claimed to be inaccurate. For example, the
Commission may determine that the public
must be warned more quickly than five (5)
calendar days because of danger from a
product hazard or a potential hazard, or to
correct product safety information released by
third persons, which mischaracterizes
statements made by the Commission about the
product or which inaccurately attributes to the
Commission statements about the product.

(c) Notice of findings. The Commission will
inform a manufacturer or private labeler of a
product that is the subject of a public health
and safety finding that the public health and
safety requires less than five (5) calendar days
advance notice either orally or in writing,
depending on the immediacy of the need for
quick action. If written notice is provided, the
Commission, whenever possible, will transmit
such notice electronically.

§ 1101.31 General requirements.

(a) Timing of decisions. The Commission will
attempt to make its decision on disclosure so
that it can disclose information in accordance
with section 6(b) as soon as is reasonably
possible after expiration of the statutory fifteen
day moratorium on disclosure.

(b) Inclusion of comments. In disclosing any
information under this section, the

§ 1101.31 General requirements.

(a) Timing of decisions. The Commission
will attempt to make its decision on disclosure
so that the Commission can disclose
information in accordance with section 6(b)
after expiration of the statutory 15-day
prohibition on disclosure.

(b) Inclusion of comments. In disclosing
any information under this section, the
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Commission will include any comments or
other information submitted by the
manufacturer or private labeler unless the
manufacturer or private labeler at the time it
submits its section 6(b) comments specifically
requests the Commission not to include the
comments or to include only a designated
portion of the comments and disclosure of the
comments on such a designated portion is not
necessary to assure that the disclosure of the
information which is the subject of the
comments is fair in the circumstances.

(c) Explanatory statements. Where
appropriate, the Commission will accompany
the disclosure of information subject to this
subpart with an explanatory statement that
makes the nature of the information disclosed
clear to the public. Inclusion of an explanatory
statement is in addition to, and not a substitute
for, taking reasonable steps to assure the
accuracy of information. To the extent it is
practical the Commission will also accompany
the disclosure with any other relevant
information in its possession that places the
released information in context.

(d) Information previously disclosed. 1f the
Commission has previously disclosed, in
accordance with section 6(b)(1), the identical
information it intends to disclose again in the
same format, it will not customarily take any
additional steps to assure accuracy unless the
Commission has some reason to question its

Commission may, and upon the request of the
manufacturer or private labeler shall, include
any comments or other information or a
summary thereof submitted by the
manufacturer or private labeler to the extent
permitted by and subject to the requirements of
section 6(b). If the manufacturer or private
labeler, at the time it submits its section 6(b)
comments, specifically requests that the
Commission not include the comments, or
include only a designated portion of the
comments, the manufacturer or private labeler
must provide for evaluation by the
Commission, a rationale, such as an applicable
statutory or regulatory basis or provision,
supporting such withholding and an
explanation of why disclosure of the comments
is not necessary to assure that the disclosure of
the information that is the subject of the
comments is fair in the circumstances.

(c) Explanatory statements. Where
appropriate, the Commission will accompany
the disclosure of information subject to this
subpart with an explanatory statement that
makes the nature of the information disclosed
clear to the public. Inclusion of an explanatory
statement is in addition to, and not a substitute
for, taking reasonable steps to assure the
accuracy of information. The Commission also
will accompany the disclosure, to the extent
practicable, with any other relevant
information in the Commission’s possession
that places the released information in context

(d) Information previously disclosed. If
the Commission intends to disclose
information that is substantially the same as
information that the Commission previously
disclosed in accordance with section 6(b)(1),
the Commission is not obligated to take any
additional steps to assure accuracy unless the

10
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accuracy or unless the firm, in its comments
responding to the Commission's initial section
6(b) notice, specifically requests the
opportunity to comment on subsequent
disclosures, or unless the Commission
determines that sufficient time has passed to
warrant seeking section 6(b) comment again.
Before disclosing the information the
Commission will again review the information
to see if accuracy is called into question and
will further look to whether disclosure is fair in
the circumstances and reasonably related to
effectuating the purposes of the Acts the
Commission administers.

Commission has reason to question the
accuracy of the information.

§ 1101.33 Reasonable steps to assure
information release is fair in the
circumstances.

(a) The steps set forth below are the steps the

Commission has determined are reasonable to
take to assure disclosure of information to the
public is fair in the circumstances:

(1) The Commission will accompany
information disclosed to the public with the
manufacturer's or private labeler's comments
unless the manufacturer or private labeler asks
in its section 6(b) comments that its comments
or a designated portion thereof not accompany
the information.

§ 1101.33 Reasonable steps to assure
information release is fair in the
circumstances.

(a) The steps set forth below are the steps the

Commission has determined are reasonable to
take to assure disclosure of information to the
public is fair in the circumstances:

(1) To the extent permitted by and subject
to the requirements of section 6(b), the
Commission may accompany information
disclosed to the public with the manufacturer's
or private labeler's comments or other
information or a summary thereof unless the
manufacturer or private labeler asks in the
firm’s section 6(b) comments that the
comments or a designated portion thereof not
accompany the information, provides a
rationale, such as an applicable statutory or
regulatory basis or provision, for why the
comments should not be disclosed, and
explains why disclosure of the comments is not
necessary to assure that the disclosure of the
information that is the subject of the comments
is fair in the circumstances. If the firm objects
to the disclosure of a portion of the firm’s
comments, the firm must specifically identify
those portions that should be withheld.
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Draft Proposed Rule

(2) The Commission generally will
accompany the disclosure of information with
an explanatory statement that makes the nature
of the information disclosed clear to the public.
The Commission will also take reasonable
steps to disclose any other relevant information
it its possession that will assure disclosure is
fair in the circumstances.

(3) The Commission will limit the form of
disclosure to that which it considers
appropriate in the circumstances. For example,
the Commission may determine it is not
appropriate to issue a nationwide press release
in a particular situation and rather will issue a
press release directed at certain localities,
regions, or user populations.

(4) The Commission may delay disclosure
of information in some circumstances. For
example, the Commission may elect to
postpone an information release until an
investigation, analysis or test of a product is
complete, rather than releasing information
piecemeal.

(b) The Commission will not disclose
information when it determines that disclosure
would not be fair in the circumstances. The
following are examples of disclosures which
generally would not be fair in the
circumstances.

(1) Disclosure of information furnished
by a firm to facilitate prompt remedial action
or settlement of a case when the firm has a
reasonable expectation that the information
will be maintained by the Commission in

Conclusory statements that comments must be
withheld with no supporting basis are not
sufficient to justify a request for nondisclosure.

(2) The Commission generally will
accompany the disclosure of information with
an explanatory statement that makes the nature
of the information disclosed clear to the public.
The Commission will also take reasonable
steps to disclose any other relevant information
in its possession that will assure disclosure is
fair in the circumstances.

(3) The Commission will limit the form of
disclosure to that which the Commission
considers appropriate in the circumstances. For
example, the Commission may determine that
issuance of a nationwide press release in a
particular situation is not appropriate and
rather will issue a press release directed at
certain localities, regions or user populations.

(4) The Commission may delay disclosure
of information in some circumstances. For
example, the Commission may elect to
postpone an information release until an
investigation, analysis or test of a product is
complete, rather than releasing information
piecemeal if such disclosure would be unfair.

(b) The Commission will not disclose
information when it determines that disclosure
would not be fair in the circumstances. The
following are examples of disclosures which
generally would not be fair in the
circumstances.

(1) Disclosure of information furnished
by a firm to facilitate prompt remedial action
or settlement of a case when the firm has a
reasonable expectation that the information
will be maintained by the Commission in
confidence.
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concidence.

(2) Disclosure of notes or minutes of
meetings to discuss or negotiate settlement
agreements and of drafts of documents
prepared during settlement negotiations, where
the firm has a reasonable expectation that such
written materials will be maintained by the
Commission in confidence.

(3) Disclosure of the work-product of
attorneys employed by a firm and information
subject to an attorney/client privilege, if the
Commission has obtained the information from
the client or the attorney, the attorney or client
advises the Commission of the confidential
nature of the information at the time it is
submitted to the Commission, and the
information has been maintained in confidence
by the client and the attorney.

(4) Disclosure of a firm's comments (or a
portion thereof) submitted under section
6(b)(1) over the firm's objection

(2) Disclosure of staff notes or minutes of
meetings to discuss or negotiate settlement
agreements and of drafts of documents
prepared during settlement negotiations, where
the firm has a reasonable expectation that such
written materials will be maintained by the
Commission in confidence.

(3) Disclosure of a firm's comments (or a
portion thereof) submitted under section
6(b)(1) if the firm provides a rationale, such as
an applicable statutory or regulatory basis or
provision, for why the comments should not be
disclosed and explains why disclosure of the
comments is not necessary to assure that the
disclosure of the information that is the subject
of the comments is fair in the circumstances.

§1101.42 Imminent hazard exception

(b) Scope of exception. This exception applies
once the Commission has filed an action under
section 12 of the CPSA (15 U.S.C. 2061),ina
United States district court. Once the exception
applies, information may be disclosed to the
public while the proceeding is pending without
following the requirements of section 6(b)(1) if
the information concerns or relates to the
product alleged to be imminently hazardous.
Upon termination of the proceeding,
information filed with the court or otherwise
made public is not subject to section 6(b).
Information in the Commission's possession
which has not been made public is subject to
section 6(b).

§1101.42 Imminent hazard exception

(b) Scope of exception. This exception applies
once the Commission has filed an action under
section 12 of the CPSA (15 U.S.C. 2061),in a
United States district court. Once the exception
applies, information may be may be disclosed
to the public without following the
requirements of section 6(b)(1) if the
information concerns or relates to the product
alleged to be imminently hazardous.
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§ 1101.63 Information submitted pursuant
to section 15(b) of the CPSA

§ 1101.63 Information submitted pursuant
to section 15(b) of the CPSA.

(c) Section 6(b)(5) does not apply to
information independently obtained or
prepared by the Commission staff.

(¢) Section 6(b)(5) does not apply to
information (1) independently obtained or
prepared by the Commission staff or (2)
identified by the Commission staff through
publicly available sources. For example,
information that is publicly available or that
has been disseminated in a manner intended to
reach the public in general, such as news
reports; articles in academic and scientific
journals; press releases distributed through
news or wire services; information that is
available on the Internet; or information
appearing on the publicly available consumer
product safety information database
established pursuant to section 6A of the
CPSA, 15 U.S.C. 20554, does not fall within
section 6(b)(5)'s disclosure limits.

STAFF RECOMMENDATION

Staff recommends publication of the draft proposed rule with staff’s suggested
amendments, as described in this memorandum. Staff recommends that the proposed rule
seek comment for 60 days after publication in the Federal Register.

Attachments:

Tab A: Draft Proposed Rule (redline form)
Tab B: Draft Proposed Rule (no redline)
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Billing Code 6355-01-P

CONSUMER PRODUCT SAFETY COMMISSION

16 CFR Part 1101

[CPSC Docket No. ]

Amendment to Regulation on Information Disclosure Under Section 6(b) of the Consumer
Product Safety Act

AGENCY: Consumer Product Safety Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety Commission (Commission, CPSC, or we) is issuing
this notice of proposed rulemaking (NPR) to update the regulation that interprets section 6(b) of
the Consumer Product Safety Act (CPSA). In 1983, the Commission issued a regulation
interpreting the provisions of section 6(b) of the CPSA, and we are proposing to modernize that
regulation to account for the significant improvements in information technology that have
occurred since the regulation’s adoption. We are also proposing to streamline the regulation to
be as closely aligned with section 6(b) as possible, while maintaining our compliance with the
statutory requirements and the protections of section 6(b)(5) for information filed in accordance
with the requirements of section 15(b) of the CPSA. This notice seeks comments on the
proposed changes to the regulation.

DATES: Written comments must be received by [INSERT 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: You may submit comments, identified by Docket No. _____, by any of the
following methods:

Electronic Submissions



Submit electronic comments in the following way:

Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

The Commission is no longer accepting comments submitted by electronic mail (e-mail), except
through: http://www.regulations.gov.

Written Submissions

Submit written submissions in the following way:

Mail/Hand delivery/Courier (for paper, disk, or CD-ROM submissions), preferably in
five copies, to: Office of the Secretary, U.S. Consumer Product Safety Commission, 4330 East
West Highway, Bethesda, MD 20814-4408; telephone (301) 504-7923.

Instructions: All submissions received must include the agency name and docket number
for this proposed collection of information. All comments received may be posted without
change, including any personal identifiers, contact information, or other personal information

provided to: http://www.regulations.gov. Do not submit confidential business information, trade

secret information, or other sensitive or protected information electronically. Such information
should be submitted in writing, with the sensitive portions clearly identified.
Docket: For access to the docket to read background documents or comments received,

go to: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Todd A. Stevenson, Secretariat, Office of the

Secretary, U.S. Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD

20814-4408; telephone (301) 504-6836; tstevenson@cpsc.gov.
SUPPLEMENTARY INFORMATION:

L Background



Section 6(b) of the CPSA governs information disclosure by the Commission to the
public. When disclosing information, the Commission, to the extent practicable, shall notify
each manufacturer or private labeler of information to be disclosed that “pertains” to a consumer
product, if the information “will permit the public to ascertain readily the identity of [the]
manufacturer or private labeler” of the product. 15 U.S.C. 2055(b). Section 6(b)(1) also requires
the Commission to “take reasonable steps to assure” that the information to be disclosed “is
accurate, and that [its] disclosure is fair in the circumstances and reasonably related to
effectuating the purposes of [the CPSA].” Id. In 1980, the U.S. Supreme Court ruled that
disclosures under the Freedom of Information Act (FOIA) are covered by the section 6(b)(1)
restrictions. Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102 (1980).

On December 29, 1983, we published a final rule interpreting section 6(b) of the CPSA.
48 FR 57430. The rule, 16 CFR part 1101, describes our procedures for providing manufacturers
and private labelers with advance notice and “a reasonable opportunity to submit comments” to
the Commission on proposed disclosures of product-specific information. The rule also explains
the “reasonable steps” we will take pursuant to section 6(b) to assure, prior to public disclosure
of product-specific information, that (1) the information is accurate; (2) disclosure of the
information is fair in the circumstances; and (3) disclosure of the information is reasonably
related to effectuating the purposes of the statutes the Commission administers.

The Consumer Product Safety Improvement Act of 2008 (CPSIA), Public Law 110-314,
122 Stat. 3016, enacted on August 14, 2008, amended section 6 of the CPSA. The amendments
shortened the time periods from 30 to 15 days for manufacturers and private labelers to receive
advance notice and have an opportunity to comment on any disclosure to the public of product-

specific information. In addition, the amendments eliminated the requirement that the



Commission publish a Federal Register notice when the Commission makes a finding that the
public health and safety necessitates public disclosure within a lesser period of notice than
required by section 6(b)(1). The amendments also broadened the statutory exceptions to section
6(b). For example, the amendments excluded from section 6(b) the public disclosure of
information with respect to a consumer product which the Commission has reasonable cause to
believe is in violation of any consumer product safety rule or provision under the CPSA or
similar rule or provision of any other Act enforced by the Commission. On November 28, 2008,
we published a final rule to reflect these statutory amendments. 73 FR 72335.

On May 3, 2013, the Commission voted (2-1) to approve, with changes, the Fiscal Year
2013 Midyear Review and Operating Plan Adjustments (FY 2013 Midyear Adjustments), which
directed staff to present for Commission consideration, an NPR updating the rule in accordance
with the following guiding principles:

1. modernize the rule to account for the significant advancements in information
technology that have taken place since its initial adoption in 1983;

2. streamline the rule to be as closely aligned with 15 U.S.C. 2055(b) as possible,
with the objectives of (a) eliminating unnecessary administrative burdens to the
agency, (b) removing extra-statutory requirements, (c) eliminating redundancies
in providing notice, (d) minimizing Freedom of Information Act (FOIA)
backlogs, and (e) maximizing transparency and openness in our disclosure of
information;

3. maintain CPSC’s compliance with the statutory requirements of 15 U.S.C.
2055(b) (i.e., requirements related to notice, opportunity to submit comments, and

taking reasonable steps to assure accuracy, fairness in the circumstances, and



reasonable relation to effectuating the purposes of the CPSA outlined in 15 U.S.C.
2051(b)); and
4. maintain the protections of 15 U.S.C. 2055(b)(5) for information filed in
accordance with the requirements of 15 U.S.C. 2064(b) (e.g., Section 15(b)
reports).
See hitp://www.cpsc.gov//Global/Newsroom/FOIA/Records-of-Commission-Action-and-
Meeting-Minutes/RCAFY 13MidyearReviewandOperatingPlanAdjustments%20050313.pdf. The
Commission is proposing this amendment to update the rule in accordance with the principles
specified in the FY 2013 Midyear Adjustments. This proposed amendment also contains
technical revisions, including typographical and citation corrections, and changes to conform the
rule to the statute.
IL Description of the Proposed Rule
The proposal would amend Title 16 of the Code of Federal Regulations: Part 1101, titled
“Information Disclosure Under Section 6(b) of the Consumer Product Safety Act.” We describe
each proposed amendment in detail immediately below.
1. Proposed Changes to the Table of Contents
In § 1101.12, remove: “Commission must disclose information to the public” and in its
place, add: “Definition of “public”.”
2. Proposed Changes to § 1101.1 (General background.)
Section 1101.1(b) sets forth the statutory requirements on which the regulation is based.
Currently, the last sentence of § 1101.1(b)(1) states: “Additional limitations on the disclosure of
information reported to the Commission under section 15(b) of the CPSA are established in

section 6(b)(5).” Pursuant to section 6(b)(5), the Commission shall not disclose to the public



information submitted to the Commission under section 15(b) of the CPSA. The section 6(b)(5)
limitations, however, do not apply to the public disclosure of:

1. information with respect to a consumer product which is the subject of an action
brought under section 12;

2. information with respect to a consumer product which the Commission has
reasonable cause to believe is in violation of any consumer product safety rule or
provision under the CPSA or similar rule or provision of any other Act enforced
by the Commission; or

3. information in the course of or concerning a judicial proceeding.

Accordingly, we propose clarifying the last sentence of § 1101.1(b)(1) to state: “Section 6(b)(5)
creates additional limitations, as well as exceptions to these limitations, on the disclosure of
information reported to the Commission under section 15(b) of the CPSA.”

In addition, we propose the following technical changes to § 1101.1:

A. In § 1101.1(b)(1), insert: “calendar” between “15” and “days”.

B. In § 1101.1(b)(1), remove: “Exceptions to these requirements are established in
section 6(b)(4)” and in its place, add: “Section 6(b)(4) establishes exceptions to
these requirements”.

C. In the last sentence of § 1101.1(c), remove: “April 27, 1983” and in its place, add:
“January 16, 2003.)”.

3 Proposed Changes to § 1101.2 (Scope.)
We propose the following technical changes to § 1101.2:
A. Remove the statutory citation: “2085” and in its place, add: “2089”.

B. Remove the statutory citation: “1476” and in its place, add: “1477".



C. Remove the statutory citation: “1276” and in its place, add: “1278a”.
D. Remove: “These provisions are now applicable to the Virginia Graeme Baker
Pool and Spa Safety Act, 15 U.S.C. 8003(a); and the Children’s Gasoline Burn
Prevention Act § 2(a), Public Law 110-278, 122 Sta_t. 2602 (July 17, 2008)” and
in its place, add: “These provisions also apply to the Child Safety Protection Act
101 and 102, Public Law 103-267, 108 Stat. 722 (June 16, 1994) (CSPA); the
Virginia Graeme Baker Pool and Spa Safety Act, 15 U.S.C. 8003(a) (VGBA); and
the Children's Gasoline Burn Prevention Act 2(a), Public Law 110-278, 122 Stat.
2602 (July 17, 2008) (CGBPA)”.
4, Proposed Changes to § 1101.11 (General application of provisions of section 6(b)(1).)
Section 1101.11(a) sets forth information subject to section 6(b)(1) of the CPSA. Section
6(b)(1) requires the Commission to provide notice and an opportunity to comment to each
manufacturer or private labeler if the manner in which a consumer product is designated or
described in the information proposed for disclosure “will permit the public to ascertain readily
the identity of such manufacturer or private labeler” (emphasis added). Currently,
§ 1101.11(a)(1) deviates from the statutory language, stating: “The information must pertain to a
specific product which is either designated or described in a manner which permits its identity to
be ascertained readily by the public.” We propose revising this provision to conform to the
language contained in section 6(b)(1). Specifically, section 6(b)(1) requires notice and an
opportunity to comment only if the identity of the manufacturer or private labeler can be
ascertained readily by the public. Section 6(b)(1) does not require that the identity of the product
be ascertained readily by the public. Therefore, to be as closely aligned with the statutory

language as possible, we propose removing from § 1101.11(a)(1) the phrase: “which is either



designated or described in a manner which permits its identity to be ascertained readily by the
public”. Proposed § 1101.11(a) would state: “(1) The information must pertain to a specific
product.”

Currently, § 1101.11(a)(2) states: “The information must be obtained, generated or
received by the Commission as an entity or by individual members, employees, agents,
contractors or representatives of the Commission acting in their official capacities.” This
statement differs from the language in section 6(b). Section 6(b) applies to the “public disclosure
of any information obtained under this Act, or to be disclosed to the public in connection
therewith.” 15 U.S.C. 2055(b). When the Commission originally proposed the regulation in
1982, § 1101.11(a)(2) used only the word “obtained.” 48 FR 57407. Several commenters,
however, requested that the Commission expand § 1101.11(a)(2) “to cover information obtained,
generated, or received by the Commission.” Id. The Commission agreed to include the terms
“generated or received,” explaining that “the Commission did not intend to limit its
responsibilities under section 6(b), but rather intended to cover all information in the possession
of the Commission.” Id. In accordance with the FY 2013 Midyear Adjustments’ directive to
streamline the regulation to be as closely aligned with 15 U.S.C. 2055(b) as possible, we propose
revising § 1101.11(a)(2) to conform to the statutory language. We believe that by inserting
“generated or received,” the Commission adopted a broader interpretation of the provision,
“public disclosure of any information obtained under this Act, or to be disclosed to the public in
connection therewith,” than what was intended under the statute. For these reasons, we propose
revising § 1101.11(a)(2) to state: “The information must be obtained under the acts the

Commission administers, or be disclosed to the public in connection therewith.”



Section 1101.11(b) sets forth information not subject to the requirements of section
6(b)(1). Currently, § 1101.11(b)(1) states: “Information described in the exclusions contained in
section 6(b)(4) of the CPSA (see subpart E of this rule).” As discussed above, in § 1101.1,
section 6(b)(5)’s limitations on the disclosure of information reported to the Commission under
section 15(b) of the CPSA do not apply to the public disclosure of:

1. information with respect to a consumer product which is the subject of an action
brought under section 12;

2. information with respect to a consumer product which the Commission has
reasonable cause to believe is in violation of any consumer product safety rule or
provision under the CPSA or similar rule or provision of any other act enforced
by the Commission; or

3. information in the course of or concemning a judicial proceeding.

We propose revising § 1101.11(b)(1) to clarify that the requirements of section 6(b)(1) do not
apply to these exceptions. Proposed § 1101.11(b)(1) would state: “Information described in the
exclusions contained in section 6(b)(4) or (b)(5) of the CPSA (see subpart E and G of this rule).”

In addition to specifying these exceptions in the rule, we are proposing to include three
other categories of information not subject to the requirements of section 6(b). Not only will
these additions conform to new statutory requirements established by the CPSIA, but the
additions also will maximize transparency and openness in our disclosure of information.
Therefore, we propose adding the following three categories to the list of information not subject
to the notice and comment requirements of section 6(b)(1):

1. areport of harm posted on the publicly available consumer product safety

information database.



2. information that is publicly available.

3. information that is substantially the same as information that the Commission
previously disclosed in accordance with section 6(b)(1), except as specified in §
1101.31(d).

Section 6A(f)(1) of the CPSA specifically excludes reports of harm posted on the
publicly available consumer product safety information database from the provisions of section
6(b). To reflect this statutory exclusion, we propose revising § 1101.11(b) to include the
following category: “(6) A report of harm posted on the publicly available consumer product
safety information database pursuant to section 6A of the CPSA, 15 U.S.C. 2055a.”

Section 6(b) is intended to provide firms with a review process before the Commission
discloses to the public information obtained by the Commission under the CPSA. Information
already in the public domain has not been obtained by the Commission under the CPSA, nor
would the section 6(b) process serve any purpose with respect to information already disclosed
other than by the Commission. Neither the statute nor the legislative history suggests that
information that is readily available to the public is, or should be, subject to section 6(b)(1). To
increase transparency, we propose revising § 1101.11(b) to include the following category: “(7)
Information that is publicly available or that has been disseminated in a manner intended to reach
the public in general, such as news reports; articles in academic and scientific journals; press
releases distributed through news or wire services; or information that is available on the
Internet.”

We also propose adding to the list of information that is not subject to section 6(b)(1)
information that is substantially the same as information that the Commission previously

disclosed in accordance with section 6(b)(1). Section 6(b) does not require a new notice and

10



comment process when the agency re-discloses information as to which appropriate notice
already has been conveyed and applicable procedures followed.

Although renotification is not statutorily required, firms currently may request
renotification, or the opportunity to comment on subsequent disclosures of identical information.
See 16 C.F.R. §§ 1101.21(b)(7), 1101.31(d). The purpose of renotification was to provide firms
with another occasion to submit substantive comments on information that the Commission
previously released in accordance with the requirements of section 6(b).

Our review of the 6(b) process and firms’ comments, however, reveals that few firms
request renotification or provide substantive claims concerning accuracy, fairness, or reasonable
relation to effectuating the purposes of the statutes the Commission administers for the staff to
evaluate prior to releasing the information. For example, in calendar year 2012, approximately
25 percent of firms that received an initial notice requested renotification. During the same
period, the Commission renotified firms on 40 separate occasions. In the majority of these cases,
the firms never responded, responded but did not provide any comments on the information, or
simply repeated the same claims that they submitted in response to the initial notice without
providing any additional information for the staff to evaluate. Renotification thus generally has
not resulted in new substantive input to staff [nor has the renotification process yielded re-
disclosures that are handled differently from initial disclosures]. In short, renotification in
practice duplicates the initial notification process and result. As aresult, and in light of the
absence of any statutory requirement for renotification, we propose removing this provision from
the regulation.

Of course, if a firm subsequently discovers new information that is relevant to

information the Commission previously released, such as a reported incident, the firm may
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supplement its initial comments to the Commission. In addition, the requirements of section

6(b)(1) will apply if the Commission has reason to question the accuracy of the information

proposed for a subsequent release, as specified in the proposed revision to § 1101.31(d).

Therefore, we propose revising § 1101.11(b) to include the following category: “(8) Information

that is substantially the same as information that the Commission previously disclosed in

accordance with section 6(b)(1), except as specified in § 1101.31(d).”

In addition, we propose the following technical and conforming changes to § 1101.11:

A.

In § 1101.11(a)(3), remove: “The Commission or its members, employees, agents
or representatives must propose to disclose the information to the public (see §
1101.12)” and in its place, add: “The Commission, any member of the
Commission, or any employee, agent, or representative, including contractor, of
the Commission in an official capacity must propose to disclose the information
to the public (see § 1101.12)”.

In § 1101.11(b)(2), remove the statutory citation: “2068(b)” and in its place, add:
“2067(b)”.

In § 1101.11(b)(2), remove the regulatory citation: “16 CFR part 1017 and in its

place, add: “16 CFR part 1019”.

5. Proposed Changes to § 1101.12 (Commission must disclose information to the public)

We propose the following technical and conforming changes to § 1101.12:

A.

Remove the heading: “Commission must disclose information to the public” and
in its place, add: “Definition of “public”.”
In § 1101.12(a), remove: “Members, employees, agents, representatives and

contractors of the Commission, in their official capacity” and in its place, add:
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“Any member of the Commission or any employee, agent, or representative,
including contractor, of the Commission in an official capacity”.

C. In § 1101.12(d), remove: “whom” and in its place, add: “which”.

D. In § 1101.12(f), remove: “Federal” and in its place, add: “federal” wherever

“Federal” appears.

E. In § 1101.12(f), remove: “whom” énd in its place, add: “which”.

6. Proposed Changes to § 1101.13 (Public ability to ascertain readily identity of
manufacturer or private labeler)

Currently, § 1101.13 states:

The advance notice and analysis provisions of section 6(b)(1) apply only
when a reasonable person receiving the information in the form in which it
is to be disclosed and lacking specialized expertise can readily ascertain
from the information itself the identity of the manufacturer or private
labeler of a particular product. The Commission will provide the advance
notice and opportunity to comment if there is a question whether the
public could readily ascertain the identity of a manufacturer or private
labeler.

We propose deleting from § 1101.13 the following sentence: “The Commission will
provide the advance notice and opportunity to comment if there is a question whether the public
could readily ascertain the identity of a manufacturer or private labeler.” The Commission
adopted a “reasonable person” standard in § 1101.13 for determining whether the advance notice
and analysis provisions of section 6(b)(1) would apply to information proposed for disclosure.

Under this standard, if a reasonable person who lacks specialized expertise can readily ascertain
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the identity of the firm from the information proposed to be disclosed, the information will be
forwarded to the firm for section 6(b) comment. The Commission included the sentence
proposed for deletion when we adopted the final rule in 1983 in response to comments that we
received. 48 FR 57409. Because we believe this sentence is vague and inconsistent with the
reasonable person standard that the Commission adopted, we propose deleting the sentence from
§ 1101.13.

In addition, we propose the following technical change to § 1101.13:

A. Remove: “it” and in its place, add: “the information”.
7. Proposed Changes to § 1101.21 (Form of notice and opportunity to comment.)

Section 6(b) requires the Commission to “notify” manufacturers or private labelers of
consumer products before public disclosure of product-related information covered by the
statute. Section 6(b) does not prescribe the medium to be used for providing the notice.
Similarly, § 1101.21 prescribes oral or written notice, but does not specify the medium to be
used for written notice.

There have been significant advancements in information technology and communication
since we adopted the rule in 1983. As a result, use of electronic means to provide notice is
widely accepted by other federal departments and agencies and courts, among others.

Despite these advancements, the Commission continues to provide 6(b) notice to firms
via U.S. mail, a more time-consuming practice that incurs unnecessary costs, particularly from
printing and mailing the relevant documents. In addition, staff resources are dedicated to
preparing these paper mailings.

To increase efficiency and limit unnecessary expenditures of staff resources, we propose

revising the rule to permit electronic 6(b) notices, to direct the Commission to transmit requisite
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notices through an electronic medium whenever possible, and to encourage electronic
communication with the Commission. To this end, the Commission proposes the following
changes to § 1101.21:

A. Insert “(1)” before the sentence, “The Commission will generally provide
manufacturers or private labelers written notice and opportunity to comment on
information subject to section 6(b)(1).”

B. Insert the following statements after the last sentence in § 1101.21(2): “(2) Any
notice required to be given under the provisions of this Part 1101 may be
transmitted using electronic means of communication. Whenever possible, the
Commission will transmit such notice electronically.”

C. In § 1101.21(b)(8), insert: “applicable contact information for electronic
communication,” between “address,” and “and telephone number”.

Section 1101.21(b) specifies the information that will appear in a section 6(b) notice.
Currently, § 1101.21(b)(5) states: “A statement that a request that comments be withheld from
disclosure will be honored.” As described below, in § 1101.31, we propose requiring a rationale,
such as an applicable statutory or regulatory basis or provision, to support withholding a firm’s
comments and an explanation of why disclosure of the comments is not necessary to assure that
the disclosure of the information that is the subject of the comments is fair in the circumstances.
Adopting these revisions, proposed § 1101.21(b)(5) would state:

A statement that if the manufacturer or private labeler objects to disclosure
of its comments or a portion thereof, the manufacturer or private labeler
must notify the Commission of such objection at the time the

manufacturer or private labeler submits its comments, provide a rationale,
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such as an applicable statutory or regulatory basis or provision, for why
the comments should not be disclosed, and explain why disclosure of the
comments is not necessary to assure that the disclosure of the information
that is the subject of the comments is fair in the circumstances.

Currently, § 1101.21(b)(7) states: “A statement that no further request for comment will
be sought by the Commission if it intends to disclose the identical information in the same
format, unless the firm specifically requests the opportunity to comment on subsequent
information disclosures.” In § 1101.31, the phrase, “identical information in the same format,”
requires the Commission to provide 6(b) notice for subsequent disclosures of information that
may differ only slightly, without any impact on accuracy, from the information the Commission
initially released in accordance with section 6(b). The statute by its terms does not require 6(b)
notice for changes in the appearance of the information or for minor editorial changes.
Therefore, we propose revising the phrase to state: “information that is substantially the same”.
In addition, as discussed above, in § 1101.11, we propose removing renotification from the rule.
The renotification process, which is not required under the statute, has not resulted in new
substantive input to staff. For these reasons, the Commission proposes revising § 1101.21(b)(7)
to state: “A statement that no further request for comment will be sought by the Commission if
the Commission intends to disclose information that is substantially the same as the information
that the Commission previously disclosed.”

In addition, we propose the following technical and conforming changes to § 1101.21:

A. In § 1101.21(a)(1), remove: “the Commission may determine that it is necessary

to provide the notice and opportunity to comment orally, either in person or by
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telephone” and in its place, add: “the Commission may determine that notice and
opportunity to comment orally is necessary”.

B. In § 1101.21(b), remove: “The Commission will provide the manufacturer or
private labeler with” and in its place, add: “The Commission shall, to the extent
practicable, provide the manufacturer or private labeler with”.

8. Proposed Changes to § 1101.22 (Timing: request for time extensions.)

Section 1101.22(a) explains the time for comment. Currently, § 1101.22(a)(1) states:
“Generally firms will receive ten (10) calendar days from the date of the letter in which the
Commission transmits the notice to furnish comments to the Commission. Firms that receive
requests for comments by mail will receive an additional three (3) days to comment to account
for time in the mail.” As discussed above, in § 1101.21, to increase efficiency and limit
unnecessary expenditures of staff resources, we propose revising the rule to encourage electronic
communication with the Commission whenever possible. Proposed § 1101.22(a)(1) would state:

(1) In the interest of promoting timely notification, the Commission,
whenever possible, will transmit electronically to the manufacturer or
private labeler the notice to furnish comments to the Commission.
Generally firms will receive ten (10) calendar days from the date of such
notice. Firms that receive notice by mail will receive an additional three
(3) calendar days to comment to account for time in the mail.

Currently, the first sentence of § 1101.22(a)(2) reads: “Upon his or her own initiative or
upon request, the Freedom of Information Officer may provide a different amount of time for
comment, particularly for firms that receive voluminous or complex material.” We propose

deleting from this sentence the phrase: “Upon his or her own initiative or”. As a matter of
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practice since the rule was enacted, the Freedom of Information Officer generally has not
determined on his own initiative whether a firm would require additional time to comment on
information proposed for disclosure. If a firm requires such additional time, the firm may submit
an extension request to the Freedom of Information Officer for consideration. To account for
actual practice, we propose revising the first sentence of § 1101.22(a)(2) to read: “Upon request,
the Freedom of Information Officer may provide a different amount of time for comment,
particularly for firms that receive voluminous or complex material.”

Section 1101.11(b) explains the Commission’s process if a firm does not respond to the
Commission’s 6(b) notice. Currently, § 1101.22(b)(2) reads: “Unless the Commission publishes
a finding that the public health and safety requires a lesser period of notice (see § 1101.23), the
Commission will not disclose the information in fewer than 15 days after providing a
manufacturer or private labeler notice and opportunity to comment.” As indicated in § 1101.23,
in addition to publishing a finding that the public health and safety requires a lesser period of
notice, the Commissioh may disclose information to the public in fewer than 15 days, if the firm
agrees to a lesser period of notice, or does not object to the proposed disclosure. We propose
revising § 1101.22(b)(2) to incorporate this provision. Proposed § 1101.22(b)(2) would state:
“The Commission will not disclose the information in fewer than 15 calendar days after
providing a manufacturer or private labeler with notice and an opportunity to comment, unless (i)
the firm agrees to a lesser period or does not object to disclosure, or (ii) the Commission
publishes a finding that the public health and safety requires a lesser period of notice (see
§ 1101.23).”

In addition, we propose the following technical changes to § 1101.22:

A. In § 1101.22(a)(2), remove: “§ 1101.24” and in its place, add: “§ 1101.23”.
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B. In § 1101.22(b)(1), remove “if it” and insert a comma between “submitted” and
“the Commission.”
9. Proposed Changes to § 1101.23 (Providing less than 15 days notice before disclosing
information.)

As discussed above, in § 1101.21, the Commission, whenever possible, intends to
communicate electronically with firms. Therefore, the Commission proposes inserting the
following statement after the first sentence in § 1101.23(c): “If written notice is provided, the
Commission, whenever possible, will transmit such notice electronically.”

In addition, we propose the following technical and conforming changes to § 1101.23:

A. In § 1101.23, insert: “calendar” between “15” and “days” wherever “15” and

“days” appear.

B. In § 1101.23(a), remove: “it” and in its place, add: “the firm” wherever “it”
appears.
C. In the last sentence of § 1101.23(c), remove: “Where applicable, before releasing

information” and in its place, add: “Before releasing information”.
10. Proposed Changes to § 1101.24 (Scope of comments Commission seeks.)

Currently, § 1101.24(c) states: “Requests for nondisclosure of comments. If a firm
objects to disclosure of its comments or a portion thereof, it must notify the Commission at the
time it submits its comments. If the firm objects to the disclosure of a portion of its comments, it
must identify those portions which should be withheld.” As described more specifically below,
in § 1101.31, we propose revising § 1101.24(c) to require a rationale to support withholding a
firm’s comments and an explanation of why disclosure of the comments is not necessary to

assure that the disclosure of the information that is the subject of the comments is fair in the
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circumstances. A statement requesting that comments be withheld without the firm providing a

rationale will not be sufficient to withhold comments. Therefore, we propose revising §

1101.24(c) to state:

Requests for nondisclosure of comments. If a firm objects to disclosure of
its comments or a portion thereof, the firm must notify the Commission of
such objection at the time the firm submits its comments, provide a
rationale, such as a statutory or regulatory basis or provision, for why the
comments should not be disclosed, and explain why disclosure of the
comments is not necessary to assure that the disclosure df the information
that is the subject of the comments is fair in the circumstances. If the firm
objects to the disclosure of a portion of its comments, the firm must
specifically identify those portions that should be withheld. Conclusory
statements that comments must be withheld with no supporting basis are

not sufficient to justify a request for nondisclosure.

In addition, we propose the following technical changes to § 1101.24(b):

A.

In the first sentence, remove: “which pertains to trade secret or other confidential
material” and in its place, add: “which refers to trade secret or other confidential
material and information subject to 5 U.S.C. 552(b)(4)”.

In the second sentence, remove: “believes to be confidential or trade secret
material and must state with specificity the grounds on which the firm bases it
claims” and in its place, add: “believes to be confidential or trade secret material
or subject to 5 U.S.C. 552(b)(4) and must state with specificity the grounds on

which the firm bases its claims”.
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11. Proposed Changes to § 1101.25 (Notice of intent to disclose.)

As discussed above, with respect to § 1101.21, the Commission is revising the rule in part
to reflect the significant improvements in information technology since 1983. Therefore, we
propose adding the following sentence to the end of § 1101.25(c): “If written notice is provided,
the Commission, whenever possible, will transmit such notice electronically.”

In addition, we propose the following technical changes to § 1101.25:

A. In § 1101.25, remove” “5 days” and in its place, add: “five (5) calendar days”

wherever “5 days” appears.

B. In the first sentence of § 1101.25(a), remove: “that it intends” and in its place,
add: “that the Commission intends”.

C. In the second sentence of § 1101.25(a), remove the comma between “decision”
and “copies” and in its place, add: “and”.

D. In the first sentence of § 1101.25(b), remove: “its” and in its place, add: “the
Commission’s”.

E. In § 1101.25(b), remove the sentence: “For example, the Commission may
determine it is necessary to warn the public quickly because individuals may be in
danger from a product hazard or a potential hazard, or to correct product safety
information releasedvby third persons, which mischaracterized statements made
by the Commission about the product or which attributes to the Commission
statements about the product which the Commission did not make” and in its
place, add: “For example, the Commission may determine that the public must be
warned more quickly than five (5) calendar days because of danger from a

product hazard or a potential hazard, or to correct product safety information
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released by third persons, which mischaracterizes statements made by the
Commission about the product or which inaccurately attributes to the Commission
statements about the product”.

F. In the first sentence of § 1101.25(c), remove “which” and in its place, add: “that”.
12. Proposed Changes to § 1101.31 (General requirements.)

Currently, § 1101.31(b), which addresses the inclusion of a firm’s comments, reads:

Inclusion of comments. In disclosing any information under this section,
the Commission will include any comments or other information
submitted by the manufacturer or private labeler unless the manufacturer
or private labeler at the time it submits its section 6(b) comments
specifically requests the Commission not to include the comments or to
include only a designated portion of the comments and disclosure of the
comments on such a designated portion is not necessary to assure that the
disclosure of the information which is the subject of the comments is fair
in the circumstances.

We propose revising this sentence.

As an initial matter, the Commission must include with the disclosure, a firm’s comments
if the manufacturer or private labeler requests inclusion, and inclusion is permitted by and
subject to the requirements of section 6(b)(1). 15 U.S.C. 2055(b)(1). In instances where the firm
does not request disclosure, section 6(b)(1) grants the Commission discretion in releasing a
firm’s comments, stating that “the Commission may . . . include with the disclosure any
comments or other information or a summary thereof . . . to the extent permitted by and subject

to the requirements of this section” (emphasis added). Id.
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When the Commission adopted the final rule in 1983 interpreting section 6(b)(1), we
stated that we “intend[] to follow the general policy of disclosing comments unless the
manufacturer specifically requests they be withheld.” 48 FR 57422. We recognized that a
blanket policy always allowing a firm’s comments to be withheld, even though the comments
contained no confidential commercial or trade secret information, would not be a desirable
oﬁtcome. 48 FR 57423. The Commission was concerned that such a policy “would
unnecessarily block the release of information, even though the Commission has taken the
requisite reasonable steps to assure that the information is accurate and disclosure would be
reasonably related to effectuating one or more purposes of the statutes the Commission
administers.” Id. We stated our belief that section 6(b) “should not be construed to permit a firm
to frustrate the disclosure of information simply by making a blanket claim of confidentiality for
the information contained in its comments.” Id. For firms that made blanket claims, the
Commission stated in the preamble that we would notify the firm that disclosure of the firm’s
comments is necessary to assure that disclosure of the information was fair in the circumstances.
In these instances, we would: (1) ask a firm to summarize the firm’s comments, or provide an
edited version for public disclosure; (2) ask a firm to consent to the disclosure of information
without the firm’s comments; or (3) disclose the information “with an explanatory statement that
the manufacturer furnished data necessary to place the information in context but did not consent
to its disclosure.” Id.

Our review of how firms typically submit comments under section 6(b) and staff’s
subsequent processing of such comments, however, indicates that most comments are withheld.
Most firms request that their comments be maintained in confidence, even where the firms do not

provide any specific comments on the disclosure, or do not object at all to disclosure of the
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information. For example, even when a firm’s only comment is that the firm does not object to
disclosure, the firm may request that this comment — that it has “no objection to disclosure” —
be withheld in confidence. Staff has withheld comments in this circumstance even though the
comments state only that the firm has no objection to disclosure of the information. In effect,
staff adopted a blanket policy of withholding where such a policy was never intended.

To obtain more substantive and useful information from firms who object to disclosure of
comments, we are proposing to revise the regulation to require firms to provide a rationale for
why comments should not be disclosed and an explanation of why disclosure of the comments is
not necessary to assure that the disclosure of the information is fair in the circumstances.
Conclusory assertions that comments be withheld without a rationale will not be sufficient to
withhold comments. In addition, a firm’s comment that it has no objection to disclosure, without
any additional comments, will not be sufficient to justify withholding. Proposed § 1101.31(b)
would state:

Inclusion of comments. In disclosing any information under this section,
the Commission may, and upon the request of the manufacturer or private
labeler shall, include any comments or other information or a summary
thereof submitted by the manufacturer or private labeler to the extent
permitted by and subject to the requirements of section 6(b). If the
manufacturer or private labeler, at the time it submits its section 6(b)
comments, specifically requests that the Commission not include the
comments, or include only a designated portion of the comments, the
manufacturer or private labeler must provide for evaluation by the

Commission, a rationale, such as an applicable statutory or regulatory
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basis or provision, supporting such withholding and an explanation of why
disclosure of the comments is not necessary to assure that the disclosure of
the information that is the subject of the comments is fair in the
circumstances.
Currently, § 1101.31(d), which pertains to information the Commission previously

disclosed, reads:
Information previously disclosed. If the Commission has previously
disclosed, in accordance with section 6(b)(1), the identical information it
intends to disclose again in the same fomat, it will not customarily take
any additional steps to assure accuracy unless the Commission has some
reason to question its accuracy or unless the firm, in its comments
responding to the Commission’s initial section 6(b) notice, specifically
requests the opportunity to comment on subsequent disclosures, or unless
the Commission determines that sufficient time has passed to warrant
seeking section 6(b) comment again. Before disclosing the information
the Commission will again review the information to see if accuracy is
called into question and will further look to whether disclosure is fair in
the circumstances and reasonably related to effectuating the purposes of
the Acts the Commission administers.

We propose two revisions to this provision. First, we propose removing: “If the
Commission has previously disclosed, in accordance with section 6(b)(1), the identical
information it intends to disclose again in the same format, it will not customarily take any

additional steps to assure accuracy unless the Commission has some reason to question its
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accuracy” and in its place, adding: “If the Commission intends to disclose information that is
substantially the same as information that the Commission previously disclosed in accordance
with section 6(b)(1), the Commission is not obligated to take any additional steps to assure
accuracy unless the Commission has reason to question the accuracy of the information”. In its
current form, the phrase, “identical information it intends to disclose again in the same format,”
requires the Commission to provide 6(b) notice for subsequent disclosures of information that
may differ only slightly, without any impact on accuracy, from the information the Commission
initially released in accordance with section 6(b). When we adopted the final rule in 1983, the
Commission specifically included “same format™ in response to a comment that requested this
addition. 48 FR 57414. The Commission agreed with the request, stating: “the format of the
disclosure (other than summaries of information previously released) or the intended audience
may be of significant interest to the firm and may warrant comment.” Id. Under a strict reading
of the current provision, however, changes in the appearance of the information, such as the use
of different fonts or layouts, and minor editorial changes, such as the insertion of a comma to the
text, without any impact on the accuracy of the information, would require the Commission to
provide subsequent 6(b) notice. We do not believe the statute requires subsequent 6(b) notice in
these circumstances. In addition, we propose deleting the word, “some,” from the phrase, “some
reason.” “Reason” provides the staff with a more definitive standard for when staff will take
additional steps to assure accuracy.
Second, we propose deleting from § 1101.31(d) the following:
or unless the firm, in its comments responding to the Commission’s initial
section 6(b) notice, specifically requests the opportunity to comment on

subsequent disclosures, or unless the Commission determines that
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sufficient time has passed to warrant seeking section 6(b) comment again.

Before disclosing the information the Commission will again review the

information to see if accuracy is called into question and will further look

to whether disclosure is fair in the circumstances and reasonably related to

effectuating the purposes of the Acts the Commission administers.
Regarding the first sentence on renotification, as discussed above, in § 1101.11, the majority of
firms that receive renotification fail to respond, respond but do not provide any comments on the
information, or simply repeat the same claims that they submitted in response to the initial
notice, without providing any additional information for the staff to evaluate. The Commission
proposes deleting renotification from § 1101.31(d). Regarding the second sentence, the statute
does not require the Commission to conduct another 6(b) review for information that the
Commission already has released to the public. For these reasons, we propose deleting these
sentences from the regulation.

Incorporating the changes discussed above, proposed § 1101.31(d) would state:
“Information previously disclosed. If the Commission intends to disclose information that is
substantially the same as information that the Commission previously disclosed in accordance
with section 6(b)(1), the Commission is not obligated to take any additional steps to assure
accuracy unless the Commission has reason to question the accuracy of the information.”

We also propose the following technical and conforming changes to § 1101.31:

A. In § 1101.31(a), remove: “The Commission will attempt to make its decision on

disclosure so that it can disclose information in accordance with section 6(b) as
soon as is reasonably possible after expiration of the statutory fifteen day

moratorium on disclosure” and in its place, add: “The Commission will attempt to
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make its decision on disclosure so that the Commission can disclose information
in accordance with section 6(b) after expiration of the statutory 15-day prohibition
on disclosure”.

In § 1101.31(c), remove: “To the extent it is practical the Commission will also
accompany the disclosure with any other relevant information in its possession
that places the released information in context” and in its place, add: “The
Commission also will accompany the disclosure, to the extent practicable, with
any other relevant information in the Commission’s possession that places the

released information in context”.

13. Proposed Changes to § 1101.32 (Reasonable steps to assure information is accurate.)

We propose the following technical changes to § 1101.32:

A. In § 1101.32(a), remove: “it” and in its place, add: “that the Commission”.

B. In § 1101.32(a)(3), remove: “it” and in its place, add: “the information”.

C. In § 1101.32(b), remove: “it” and in its place, add: “the Commission”.

D. In § 1101.32(b)(3), remove: “investigating its accuracy” and in its place, add:
“investigating the accuracy of the information”.

E. In § 1101.32(b)(4), insert: “that” between “accuracy of the information” and “the
Commission proposes to disclose”.

14.  Proposed Changes to § 1101.33 (Reasonable steps to assure information release is fair in

the circumstances.)

Currently, § 1101.33(a)(1), which provides an example of the reasonable steps the

Commission will take to assure disclosure of information to the public is fair in the

circumstances, states: “The Commission will accompany information disclosed to the public
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with the manufacturer’s or private labeler’s comments unless the manufacturer or private labeler
asks in its section 6(b) comments that its comments or a designated portion thereof not
accompany the information.”

We propose revising the first part of this section to conform to 15 U.S.C. 2055(b). As
discussed above, in § 1101.31, the Commission must include with the disclosure a firm’s
comments if the manufacturer or private labeler requests inclusion and inclusion is permitted by
and subject to the requirements of section 6(b)(1). 15 U.S.C. 2055(b)(1). In instances where the
firm does not request disclosure, the Commission has discretion in releasing a firm’s comments.
Id. To reflect the statutory language, we propose revising the first part of § 1101.33(a)(1) to
state: “To the extent permitted by and subject to the requirements of section 6(b), the
Commission may accompany information disclosed to the public with the manufacturer’s or
private labeler's comments or other information or a summary thereof.”

In addition, we propose revising § 1101.33(a)(1) to require firms to provide a rationale
for why the comments should not be disclosed and an explanation of why disclosure of the
comments is not necessary to assure that the disclosure of the information is fair in the
circumstances. To encourage firms to provide useful information and clarifying comments, as
discussed above, in § 1101.31, we propose revising the regulation to require specific information
for the Commission to consider. The second part of § 1101.33(a)(1) would state:

unless the manufacturer or private labeler asks in the firm’s section 6(b)
comments that the comments or a designated portion thereof not
accompany the information, provides a rationale, such as an applicable
statutory or regulatory basis or provision, for why the comments should

not be disclosed, and explains why disclosure of the comments is not
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necessary to assure that the disclosure of the information that is the subject
of the comments is fair in the circumstances. If the firm objects to the
disclosure of a portion of the firm’s comments, the firm must specifically
identify those portions that should be withheld. Conclusory statements
that comments must be withheld with no supporting basis are not
sufficient to justify a request for nondisclosure.

Incorporating the changes outlined above, proposed § 1101.33(a)(1) would state:
To the extent permitted by and subject to the requirements of section 6(b),
the Commission may accompany information disclosed to the public with
the manufacturer's or private labeler's comments or other information or a
summary thereof unless the manufacturer or private labeler asks in the
firm’s section 6(b) comments that the comments or a designated portion
thereof not accompany the information, provides a rationale, such as an
applicable statutory or regulatory basis or provision, for why the
comments should not be disclosed, and explains why disclosure of the
comments is not necessary to assure that the disclosure of the information
that is the subject of the comments is fair in the circumstances. If the firm
objects to the disclosure of a portion of the firm’s comments, the firm
must specifically identify those portions that should be withheld.
Conclusory statements that comments must be withheld with no

supporting basis are not sufficient to justify a request for nondisclosure.
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Currently, § 1101.33(b)(3), which provides an example of information that would not be
disclosed because the information generally would not be considered fair in the circumstances,
reads:

Disclosure of the work-product of attorneys employed by a firm and
information subject to an attorney/client privilege, if the Commission has
obtained the information from the client or the attorney, the attorney or
client advises the Commission of the confidential nature of the
information at the time it is submitted to the Commission, and the
information has been maintained in confidence by the client and the
attorney.

In general, we believe that firms waive these protections when they submit information to
the Commission that is attorney work-product or subject to the attorney/client privilege.
Moreover, firms rarely claim in their comments to the Commission that the information proposed
for disclosure contains information subject to the attorney/client privilege or the work-pfoduct
doctrine. For example, in FY 2012, our FOIA office processed approximately 459 notices under
section 6(b). Of those 459 notices, firms claimed attorney/client privilege and/or the work-
product doctrine in only approximately 12 instances. The majority of firms that asserted this
claim did not identify the specific information to which the claim pertained, but included the
claim in a broad list of claims that included confidential business information and general
fairness objections. For these reasons, we propose removing § 1101.33(b)(3) from the
regulation.

Currently, § 1101.33(b)(4), which provides another example of information that would

not be disclosed because the information generally would not be considered fair in the
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circumstances, reads: “Disclosure of a firm’s comments (or a portion thereof) submitted under

section 6(b)(1) over the firm’s objection.” As discussed above, in § 1101.31, we propose

revising the regulation to require that firms provide a rationale for why comments should not be

disclosed and an explanation of why disclosure of the comments is not necessary to assure that

the disclosure of the information is fair in the circumstances. In addition, because we propose

removing § 1101.33(b)(3) from the regulation, we will renumber § 1101 .33(b)(4) as §

1101.33(b)(3). Proposed § 1101.33(b)(3) would state:

Disclosure of a firm’s comments (or a portion thereof) submitted under
section 6(b)(1) if the firm provides a rationale, such as an applicable
statutory or regulatory basis or provision, for why the comments should
not be disclosed and explains why disclosure of the comments is not
necessary to assure that the disclosure of the information that is the subject

of the comments is fair in the circumstances.

In addition, we propose the following technical corrections to § 1101.33:

A.

9

In the second sentence of § 1101.33(a)(2), remove: “information it its possession’
and in its place, add: “information in its possession”.

In the first sentence of § 1101.33(a)(3), remove: “it” and in its place, add: “the
Commission”.

In § 1101.33(a)(3), remove: “For example, the Commission may determine it is
not appropriate to issue a nationwide press release in a particular situation and
rather will issue a press release directed at certain localities, regions, or user
populations” and in its place, add: “For example, the Commission may determine

that issuance of a nationwide press release in a particular situation is not
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15.

16.

17.

appropriate and rather will issue a press release directed at certain localities,
regions or user populations”.

D. In the second sentence of § 1101.33(a)(4) add after “information piecemeal” the
phrase: “if such disclosure would be unfair”.

E. In § 1101.33(b)(1), remove: “in concidence” and in its place, add: “in
confidence”.

F. In § 1101.33(b)(2), insert: “staff”” between “Disclosure of”’ and “notes”’.

Proposed Changes to § 1101.34 (Reasonable steps to assure information release is

“reasonably related to effectuating the purposes of the Acts” the Commission

administers.)

We propose the following technical changes to § 1101.34(a)(2):

A. Remove: “Purposes of the FHSA, FFA, PPPA and RSA” and in its place, add:
“Purposes of the FHSA, FFA, PPPA,; RSA, CSPA, VGBA, and CGBPA”.

B. In the first sentence, insert: “and other” between “transferred” and “acts”.

Proposed Changes to § 1101.41 (Generally.)

We propose the following technical changes to § 1101.41:

A. In § 1101.41(a)(4), capitalize “information”.

B. In § 1101.41(b), remove: “transferred act” and in its place, add: “transferred and
other acts”.

C. In § 1101.41(b), remove: “transferred acts” and in its place, add: “transferred and
other acts”.

Proposed Changes to § 1101.42 (Imminent hazard exception.)
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Currently, § 1101.42(b), which discusses the scope of the imminent hazard exception,
reads:

This exception applies once the Commission has filed an action under
section 12 of the CPSA (15 U.S.C. 2061), in a United States district court.
Once the exception applies, information may be disclosed to the public
while the proceeding is pending without following the requirements of
section 6(b)(1) if the information concerns or relates to the product alleged
to be imminently hazardous. Upon termination of the proceeding,
information filed with the court or otherwise made public is not subject to
section 6(b). Information in the Commission’s possession which has not
been made public is subject to section 6(b).
We propose the following revisions to § 1101.42(b):

1. In the second sentence, remove: “while the proceeding is pending”.

2. Remove the third and fourth sentences.

We recognize that when the Commission adopted the final rule in 1983, we decided, in
response to a comment, that “documents in the Commission’s possession that concern a product
for which it has filed an imminent hazard action and that it has not made publicly available” are
subject to the 6(b) requirements. 48 FR 57425. We stated that “these documents are more
similar to documents prepared during the course of other Commission’s activities which are
routinely subject to section 6(b) and, therefore, will be treated accordingly.” Id. We do not
believe, however, that the statute imposes these restrictions on the Commission’s release of
information. Upon the Commission’s filing of a section 12 action, we believe that information

may be disclosed to the public during and after the proceeding, even if the information was not
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filed with the court or otherwise made public. Therefore, we propose deleting, “while the
proceeding is pending”, from the second sentence and removing the third and fourth sentences
from § 1101.42(b).
18. Proposed Changes to § 1101.45 (Adjudicatory proceeding exception.)
We propose the following technical correction to § 1101.45(b):
A. Remove: “FAA” and in its place, add: “FFA”.
19. Proposed Changes to § 1101.46 (Other administrative or judicial proceeding exception.)
We propose the following technical correction to §1101.46(b)(7):
A. Remove: “Secretary” and in its place, add: “Secretariat”.
20. Proposed Changes to § 1101.51 (Commission interpretation.)
We propose the following technical corrections to § 1101.51(b):
A. In the first sentence, replace: “it” with “the information” wherever “it” appears.
21. Proposed Changes to § 1101.52 (Procedure for retraction.)
We propose the following technical and conforming changes to § 1101.52:
A. In § 1101.52(a), remove the comma between “distributor” and “or”.
B. In § 1101.52(b), remove: “the Commission or an individual member, employee,
agent, contractor or representative of the Commission” and in its place, add: “the
Commission, any member of the Commission, or any employee, agent, or
representative, including contractor, of the Commission in an official capacity”.
C. In § 1101.52(b), remove: “The request must be in writing and addressed to the
Secretary, CPSC. Washington, D.C. 20207” and in its place, add: “The request

must be in writing and sent via either electronic mail to cpsc-0os @cpsc.gov or first
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class mail to The Secretariat, Office of the Secretary, U.S. Consumer Product
Safety Commission, 4330 East West Highway, Bethesda, MD, 20814-4408".

D. In § 1101.52(c)(2), add: “that” between “information” and “the firm”.

E. In § 1101.52(d), remove: “the Commission or any individual member, employee,
agent [sic] contractor or representative of the Commission” and in its place, add:
“the Commission, any member of the Commission, or any employee, agent, or
representative, including contractor, of the Conirnission in an official capacity”.

F. In § 1101.52(d), remove: “If the Commission finds that fuller disclosure is

necessary, it will publish a retraction in the manner it determines appropriate
under the circumstances” and in its place, add: “If the Commission finds that
fuller disclosure is necessary, the Commission will publish a retraction in the
manner that the Commission determines appropriate under the circumstances”.
G. In § 1101.52(e), replace: “its” with “the Commission’s”.
22. Proposed Changes to § 1101.61 (Generally.)

We propose the following technical correction to § 1101.61(b)(3):

A.  Remove the period and in its place, add: *; or”.

23.  Proposed Changes to § 1101.63 (Information submitted pursuant to section 15(b) of the
CPSA.)

Currently, § 1101.63(c) reads: “Section 6(b)(5) does not apply to information
independently obtained or prepared by the Commission staff.” The legislative history indicates
that in granting the Commission broad information-gathering powers, the Commission was
intended to have access to section 15 information, such as trade secrets and other sensitive cost

and competitive information, which would not otherwise be available to the public or to
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government. H.R. Rep. No. 92-1153, at 31 (1972). The apparent intent was not to protect
information that the staff could identify or prepare independently from material in the public
realm, but only to limit disclosure of confidential trade secret and competitive information not
otherwise publicly available. Id.

Technological advances since enactment of the 1983 regulation merit further refinement
of this exception. For example, Internet resources, which did not exist at the time of the
enactment of the 1983 regulation, have significantly expanded the public availability of
information about products; this public information may also be a part of a firm’s section 15
report. Searching the name of a product in any Internet search engine may yield significant
information about a product, including product reviews and Internet sites or retail locations
where the product can be purchased. The Commission does not believe that the restriction on
the disclosure of information contained in reports submitted to the Commission pursuant to
section 15(b) was intended to apply to such publicly-available information. Indeed, inclusion of
such information would frustrate the transparent disclosure of information if readily available
information from the public domain could not be disclosed simply because a firm included such
information in a section 15(b) report to the Commission. Therefore, information that a firm
submits to the Commission pursuant to section 15(b) that is readily available to the public
because, for example, the information appears in newspaper articles, on retailer websites, in
product reviews, in the consumer product safety information database, or in other sources,
constitutes information that is independently obtained under this provision and thus not subject
to the requirements of section 6(b)(5).

Accordingly, we propose revising § 1101.63(c) to state:
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24.

1.

Section 6(b)(5) does not apply to information (1) independently obtained
or prepared by the Commission staff or (2) identified by the Commission
staff through publicly available sources. For example, information that is
publicly available or that has been disseminated in a manner intended to
reach the public in general, such as news reports; articles in academic and
scientific journals; press releases distributed through news or wire
services; information that is available on the Internet; or information
appearing on the publicly available consumer product safety information
database established pursuant to section 6A of the CPSA, 15 U.S.C.
2055a, does not fall within section 6(b)(5)'s disclosure limits.

Proposed Changes to §1101.71 (Delegation of authority.)

We propose the following technical changes to § 1101.71:

A. In § 1101.71, remove: “Secretary” and in its place, add: “Secretariat” wherever
“Secretary” appears.

B. In § 1101.71(a), remove: “section 27(b)(9) of the CPSA 15 U.S.C. 2076(b)(9)”
and in its place, add: “27(b)(10) of the CPSA, 15 U.S.C. 2076(b)(10),”.

C. In § 1101.71(b), remove: “Findings not deleted” and in its place, add: “Findings
not delegated”.

D. In § 1101.71(b)(1), insert: “calendar” between “15”” and “days”.

E. In § 1101.71(b)(2), insert: “calendar” between “(5)” and “days”.

F. In § 1101.71(b)(2), remove the semicolon and in its place, add a period.

G. In § 1101.71(b)(3), remove: “it” and in its place, add: “the Commission”.

Environmental Considerations
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The Commission’s regulations address whether the Commission is required to prepare an
environmental assessment or an environmental impact statement. 16 CFR part 1021. These
regulations provide a categorical exclusion for certain CPSC actions that normally have “little or
no potential for affecting the human environment.” 16 CFR 1021.5(c)(1). This proposed rule
falls within the categorical exclusion.

IV.  Regulatory Flexibility Analysis

Under section 603 of the Regulatory Flexibility Act (RFA), when the Administrative
Procedure Act (APA) requires an agency to publish a general notice of proposed rulemaking, the
agencCy must prepare an initial regulatory flexibility analysis (IFRA) assessing the economic
impact of the proposed rule on small entities. 5 U.S.C. 603(a). As noted, the Commission is
proposing to update the regulation that interprets section 6(b) of the CPSA. Although the
Commission is choosing to issue the rule through notice and comment procedures, the APA does
not require a proposed rule when an agency issues an interpretive rule. Therefore, no IRFA is
required under the RFA. Moreover, the proposed rule would not establish any mandatory
requirements and would not impose any obligations on small entities (or any other entity or
party).

V. Paperwork Reduction Act

The Paperwork Reduction Act (PRA) establishes certain requirements when an agency
conducts or sponsors a “collection of information.” 44 U.S.C. 3501-3520. The proposed rule
would amend the Commission’s rule that describes the agency’s procedures for providing
manufacturers and private labelers with advance notice and “a reasonable opportunity to submit
comments” to the Commission on proposed disclosures of product-specific information. The

proposed rule would not impose any information collection requirements. The existing rule and
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the proposed amendment do not require or request information from firms, but rather, explain the
Commission’s procedures that provide an opportunity for firms to comment on product-specific
information before disclosure. Thus, the PRA is not implicated in this proposed rulemaking.

VI. Executive Order 12988 (Preemption)

According to Executive Order 12988 (February 5, 1996), agencies must state in clear
language the preemptive effect, if any, of new regulations. Section 26 of the CPSA explains the
preemptive effect of consumer product safety standards issued under the CPSA. 15 U.S.C. 2075.
The proposed rule is not a consumer product safety standard, but rather, is an interpretive rule
that would interpret section 6(b) of the CPSA. Therefore, section 26 of the CPSA would not
apply to this rulemaking.

VII. Effective Date

The APA generally requires that the effective date of a rule be at least 30 days after
publication of the final rule. § U.S.C. 553(d). However, an earlier effective date is permitted for
interpretive rules and statements of policy. Id. Thus, this proposed rule is excepted from the
APA effective date requirement. Id. 553(d)(2).

Because CPSC is giving notice and soliciting comment (even though notice and comment
procedures are not required), the public and potentially affected firms will have significant
advance notice of the agency’s proposed rule. Moreover, implementation of the rule will not
result in the imposition of new, mandatory requirements on firms. Therefore, the Commission
proposes that the effective date be the date of publication of a final rule in the Federal Register.
VIII. Request for Comments

The Commission requests comments on all aspects of the proposed rule. Comments

should be submitted in accordance with the instructions in the ADDRESSES section at the
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beginning of this notice. Written comments must be received by [INSERT 60 DAYS AFTER

DATE OF PUBLICATION IN THE FEDERAL REGISTER].

List of Subjects in 16 CFR Part 1101

Administrative practice and procedure; Consumer protection.

Accordingly, the Commission proposes to amend 16 CFR part 1101 to read as follows:

PART 1101—INFORMATION DISCLOSURE UNDER SECTION 6(B) OF THE

CONSUMER PRODUCT SAFETY ACT

Subpart A — Background

Sec.

1101.1 General background.

1101.2 Scope.
Subpart B — Information Subject to Notice and Analysis Provisions of Section
6(b)(1)

1101.11 General application of provisions of section 6(b)(1).

1101.12 Commission-must-disclose-information-to-theDefinition of “public”.

1101.13 Public ability to ascertain readily identity of manufacturer or private labeler.
Subpart C — Procedure for Providing Notice and Opportunity To Comment Under
Section 6(b)(1)

1101.21 Form of notice and opportunity to comment.
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1101.22

1101.23

1101.24

1101.25

1101.26

Timing; request for time extensions.

Providing less than 15 days notice before disclosing information.

Scope of comments Commission seeks.

Notice of intent to disclose.

Circumstances when the Commission does not provide notice and opportunity to

comment.

Subpart D — Reasonable Steps Commission Will Take To Assure Information It

Discloses Is Accurate, and That Disclosure Is Fair in the Circumstances and

Reasonably Related to Effectuating the Purposes of the Acts It Administers

1101.31

1101.32

1101.33

1101.34

General requirements.

Reasonable steps to assure information is accurate.

Reasonable steps to assure information release is fair in the circumstances.
Reasonable steps to assure information release is “reasonably related to

effectuating the purposes of the Acts” the Commission administers.

Subpart E - Statutory Exceptions of Section 6(b)(4)

1101.41

1101.42

1101.43

1101.44

1101.45.

1101.46

Generally.

Imminent hazard exception.
Section 6(b)(4)(A) exception.
Rulemaking proceeding exception.
Adjudicatory proceeding exception.

Other administrative or judicial proceeding exception.

Subpart F — Retraction

1101.51

Commission interpretation.
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1101.52 Procedure for retraction.

Subpart G - Information Submitted Pursuant to Section 15(b) of the CPSA

1101.61 Generally.
1101.62 Statutory exceptions to section 6(b)(5) requirements.
1101.63 Information submitted pursuant to section 15(b) of the CPSA.

Subpart H - Delegation of Authority to Information Group

1101.71 Delegation of authority.

AUTHORITY: Section 6(b) of Public Law 92-573, as amended by Section 211 of Public Law

110-314, 122 Stat. 3016, 15 U.S.C. 2055(b), 5 U.S.C. 553(b).

Subpart A—Background

§ 1101.1 General background.

(a) Basic purpose. This rule sets forth the Consumer Product Safety Commission's policy
and procedure under sections 6(b)(1)-(5) of the Consumer Product Safety Act (CPSA) (15 U.S.C.
2055(b)(1)-(5)) which relate to public disclosure of information from which the identity of a
manufacturer or private labeler of a product can be readily ascertained. In addition, these rules
provide for retraction of inaccurate or misleading information the Commission has disclosed that
reflects adversely on the safety of a consumer product or class of products or on the practices of
any manufacturer, private labeler, distributor or retailer of consumer products as required by
section 6(b)(7) of the CPSA (15 U.S.C. 2055(b)(7)).

(b) Statutory requirements. Section 6(b) establishes procedures that the Commission must
follow when it releases certain firm specific information to the public and when it retracts certain

information it has released.
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(1) Generally, section 6(b)(1) requires the Commission to provide manufacturers or private
labelers with advance notice and opportunity to comment on information the Commission
proposes to release, if the public can readily ascertain the identity of the firm from the
information. Section 6(b)(1) also requires the Commission to take reasonable steps to assure that
the information is accurate and that disclosure is fair in the circumstances and reasonably related
to effectuating the purposes of the Acts administered by the Commission. Disclosure of
information may not occur in fewer than 15 calendar days after notice to the manufacturer or
private labeler unless the Commission publishes a finding that the public health and safety

requires a lesser period of notice. Exeeptions-te-theserequirements-are-established-in-sSection

6(b)(4)_establishes exceptions to these requirements. Section 6(b)(5) creates Aadditional

limitations, as well as exceptions to these limitations, on the disclosure of information reported to
the Commission under section 15(b) of the CPSA. _-are-established-in-seetion-6(b)}5>-

(2) Section 6(b)(2) requires the Commission to provide further notice to manufacturers or
private labelers where the Commission proposes to disclose product-specific information the
firms have claimed to be inaccurate.

(3) Section 6(b)(3) authorizes manufacturers and private labelers to bring lawsuits against
the Commission to prevent disclosure of product-specific information after the firms have
received the notice specified.

(¢) Internal clearance procedures. Section 6(b)(6) requires the Commission to establish
internal clearance procedures for Commission initiated disclosures of information that reflect on
the safety of a consumer product or class of products, even if the information is not produci
specific. This rule does not address section 6(b)(6) because the Commission has internal

clearance procedures in its directives system. (Directive 1450.2 “Clearance Procedures for
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Commission Staff to Use in Providing Information to the Public.” Apri2741983January 16,
2003.)
§ 1101.2. Scope.

Section 6(b) and these rules apply to information concerning products subject to the CPSA
(15 U.S.C. 2051-20859), and to the four other acts the Commission administers (transferred
acts). These transferred acts are the Flammable Fabrics Act, 15 U.S.C. 1191-1204 (FFA); the
Poison Prevention Packaging Act of 1970, 15 U.S.C. 1471-14776 (PPPA); the Federal
Hazardous Substances Act, 15 U.S.C. 1261-1278aé (FHSA); and the Refrigerator Safety Act, 15

U.S.C. 1211-1214 (RSA). These provisions are-new-applicablealso apply to the Child Safety

Protection Act 101 and 102, Public Law 103-267, 108 Stat. 722 (June 16, 1994) (CSPA); the

Virginia Graeme Baker Pool and Spa Safety Act, 15 U.S.C. 8003(a) (VGBA); and the Children's
Gasoline Burn Prevention Act §-2(a), Public Law 110-278, 122 Stat. 2602 (July 17, 2008)
(CGBPA).
Subpart B—Information Subject to Notice and Analysis Provisions of Section
6(b)(1)
§ 1101.11 General application of provisions of section 6(b)(1).
(a) Information subject to section 6(b)(1). To be subject to the notice and analysis

provisions of section 6(b)(1), information must meet all the following criteria:

(1) The information must pertain to a specific product-which-is-either-designated-or

(2) The information must be obtained_under the acts the Commission administers, or be

disclosed to the public in connection therewith. -generated-orreceived-by-the-Commissionas-an
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(3) The Commission, any -ef-its-member of the Commission, or any s;-employees, agent, ors

errepresentative, including contractor,s of the Commission in an-geting-—in-their official

capacityies must propose to disclose the information to the public (see § 1101.12).

(4) The manner in which the product is designated or described in the information must
permit the public to ascertain readily the identity of the manufacturer or private labeler. [See
§ 1101.13.]

(b) Information not subject to section 6(b)(1). The requirements of section 6(b)(1) do not
apply to:

(1) Information described in the exclusions contained in section 6(b)(4) or (b)( 5) of the
CPSA (see subpart E and G of this rule).

(2) Information the Commission is required by law to make publicly available. This
information includes, for example, Commission notifications to foreign governments regarding
certain products to be exported, as required by section 18(b) of the CPSA, 15 U.S.C. 20678(b);
section 14(d) of the FHSA, 15 U.S.C. 1273(d); and section 15(c) of the FFA, 15 U.S.C. 1202(¢c).
(See the Commission's Export Policy Statement, 16 CFR part 10197.)

(3) Information required to be disclosed to the President and Congress pursuant to section
27(j) of the CPSA, 15 U.S.C. 2076(j).

(4) Press releases issued by firms.

(5) Information filed or presented in administrative proceedings or litigation to which the

Commission is a party and which is not expressly subject to the section 6(b)(4) exceptions.
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(6) A report of harm posted on the publicly available consumer product safety information

database pursuant to section 6A of the CPSA, 15 U.S.C. 2055a.

(7) Information that is publicly available or that has been disseminated in a manner intended

to reach the public in general, such as news reports; articles in academic and scientific journals;

press releases distributed through news or wire services; or information that is available on the

Internet.

(8) Information that is substantially the same as information that the Commission previously

disclosed in accordance with section 6(b)(1), except as specified in § 1101.31(d).

§ 1101.12 Ceommission-must-diselose-information-to-theDefinition of “public’.

Public. For the purposes of section 6(b)(1), the public includes any person except:

(a) Any member of the Commission or any employee, agent, or representative, including

contractor, of the Commission in an 5 ; 3

contractors-of the-Commission,in-their-official capacity.

(b) State officials who are commissioned officers under section 29(a)(2) of the CPSA, 15
U.S.C. 2078(a)(2), to the extent that the Commission furnishes them information necessary for
them to perform their duties under that section. Such officials may not release to the public
copies of such information unless the Commission has complied with section 6(b) or the
information falls within an exception to section 6(b).

(c) Members of a Commission Chronic Hazard Advisory Panel established under section 28
of the CPSA (15 U.S.C. 2077). However, disclosures of information by such a Panel are subject
to section 6(b).

(d) The persons or firms to whes-which the information to be disclosed pertains, or their

legal representatives.
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(e) The persons or firms who provided the information to the Commission, or their legal

representatives.

(f) Other fEederal agencies or state or local governments to whem-which accident and

investigation reports are provided pursuant to section 29(e) of the CPSA (15 U.S.C. 2078(e)).
However, as required by that section, employees of fEederal agencies or state or local
governments may not release to the public copies of any accident or investigation report made
under the CPSA by an officer, employee or agent of the Commission unless CPSC has complied
with the applicable requirements of section 6(b).

(g) The Chairman or ranking minority member of a committee or subcommittee of
Congress acting pursuant to committee business and having jurisdiction over the matter which is
the subject of the information requested.

(h) Any federal, state, local, or foreign government agency pursuant to, and in accordance
with, section 29(f) of the Consumer Product Safety Improvement Act of 2008 (Pub. L. 110-314,
122 Stat. 3016 (August 14, 2008)).

§ 1101.13 Public ability to ascertain readily identity of manufacturer or private labeler.

The advance notice and analysis provisions of section 6(b)(1) apply only when a reasonable

person receiving the information in the form in which it-the information is to be disclosed and

lacking specialized expertise can readily ascertain from the information itself the identity of the

manufacturer or private labeler of a particular product—Fhe-Commission-will provide-the

Subpart C—Procedure for Providing Notice and Opportunity To Comment Under

Section 6(b)(1)
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§ 1101.21 Form of notice and opportunity to comment.
(a) Notice may be oral or written.
(1) The Commission will generally provide to manufacturers or private labelers written

notice and opportunity to comment on information subject to section 6(b)(1). Whenever possible,

the Commission will transmit such notice electronically. However, when the Commission

publishes a finding that the public health and safety requires a lesser period of notice pursuant to

section 6(b)(1) of the CPSA, the Commission may determine that it-is-necessary-to-provide

thenotice and opportunity to comment orally_is necessarys-eitherin-person-or-by-telephone.

(2) Any notice required to be given under the provisions of this Part 1101 may be

transmitted using electronic means of communication. Whenever possible, the Commission will

transmit such notice electronically.

(b) Content of notice. The Commission_shall, to the extent practicable, -wiH-provide the

manufacturer or private labeler with:

(1) Either the actual text of the information to be disclosed or, if appropriate, a summary of
the information.

(2) A general description of the manner in which the Commission will disclose the
information, including any other relevant information the Commission intends to include with
the disclosure. If the Commission advises that the form of disclosure will be by press release, for
example, the Commission need not provide further notice to disclose a summary of the press
release.

(3) A request for comment with respect to the information, including a request for

explanatory data or other relevant information for the Commission's consideration.
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(4) A statement that, in the absence of a specific request by a firm that its comments be
withheld from disclosure, the Commission will release to the public the firm's comments (or a
summary thereof prepared by the firm or, if the firm declines to do so, by the Commission).

(5) A statement that if the manufacturer or private labeler objects to disclosure of its

comments or a portion thereof, the manufacturer or private labeler must notify the Commission

of such objection at the time the manufacturer or private labeler submits its comments, provide a

rationale, such as an applicable statutory or regulatory basis or provision, for why the comments
should not be disclosed, and explain why A-staterment-that-arequest-that-comments-be-withheld

from-diselesuredisclosure of the comments is not necessary to assure that the disclosure of the

information that is the subject of the comments is fair in the circumstances. -will-be-honored

(6) Notice that the firm may request confidential treatment for the information, in
accordance with section 6(a)(3) of the Consumer Product Safety Act, 15 U.S.C. 2055(a)(3) (see
§ 1101.24(b)).

(7) A statement that no further request for comment will be sought by the Commission if #
the Commission intends to disclose the-identical-information-in-the-same-formatinformation that

is substantially the same as the information that the Commission previously disclosed.

(8) The name, address, applicable contact information for electronic communication, and

telephone number of the person to whom comments should be sent and the time when any

comments are due (see § 1101.22).

§ 1101.22 Timing: request for time extensions.
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(a) Time for comment. (1) In the interest of promoting timely notification, the Commission,

whenever possible, will transmit electronically to the manufacturer or private labeler the notice

to furnish comments to the Commission. Generally firms will receive ten (10) calendar days
from the date of theletter-in-which-the- Commission-transmits-the-notice-to-furnish
commentssuch notice-te-the-Commission. Firms that receive requestsfor-commentsnotice by
mail will receive an additional three (3) calendar days to comment to account for time in the
mail.

(2) Upen-his-or-her-own-initiative-orupon request, the Freedom of Information Officer may
provide a different amount of time for comment, particularly for firms that receive voluminous
or complex material. In addition, the Commission may publish a finding that the public health
and safety requires a lesser period of notice and may require a response in a shorter period of
time (see § 1101.234).

(b) No response submitted. (1) If the Commission has not received a response within the
time specified and #+t-has received no request for extension of time, the Commission will
analyze the information as provided in subpart D. If no comments are submitted, the

Commission will not give the further notice provided in section 6(b)(2).

(2) Yale
lesser-peried-of notice(see-§-1HH04-23)-Tthe Commission will not disclose the information in

fewer than 15 calendar days after providing a manufacturer or private labeler with notice and an

opportunity to comment, unless (i) the firm agrees to a lesser period or does not object to

disclosure, or (ii) the Commission publishes a finding that the public health and safety requires a

lesser period of notice (see § 1101.23).
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(¢) Requests for time extension. (1) Requests for extension of time to comment on
information to be disclosed must be made to the person who provided the Commission's notice
and opportunity to comment. The request for time extension may be either oral or written. An
oral request for a time extension must be promptly confirmed in writin g.

(2) Requests for extension of time must explain with specificity why the extension is needed
and how much additional time is required.

(3) The Commission will promptly respond to requests for extension of time.

§ 1101.23 Providing less than 15 days notice before disclosing information.

There are two circumstances in which the Commission may disclose to the public
information subject to section 6(b)(1) in a time less than 15 calendar days after providing notice
to the manufacturer or private labeler.

(a) Firm agrees to lesser period or does not object to disclosure. The Commission may
disclose to the public information subject to section 6(b)(1) before the 15-day period expires
when, after receiving the Commission's notice and opportunity to comment, the firm involved
agrees to the earlier disclosure; notifies the Commission that it-the firm has no comment; or
notifies the Commission that #-the firm does not object to disclosure.

(b) Commission finding a lesser period is required. Section 6(b)(1) provides that the
Commission may publish a finding that the public health and safety requires a lesser period of
notice than the 15 calendar days advance notice that section 6(b)(1) generally requires. The
Commission may find that the public health and safety requires less than 15 calendar days
advance notice, for example, to warn the public quickly because individuals may be in danger
from a product hazard or a potential hazard, or to correct product safety information released by

third persons, which mischaracterizes statements made by the Commission about the product or
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which attributes to the Commission statements about the product which the Commission did not
make.

(¢) Notice of finding. The Commission will inform a manufacturer or private labeler of a
product which is the subject of a public health and safety finding that the public health and safety
requires less than 15 calendar days advance notice either orally or in writing, depending on the

immediacy of the need for quick action. If written notice is provided, the Commission, whenever
possible, will transmit such notice electronically. Be-Where-applicablerbefore releasin g

information, the Commission will comply with the requirements of section 6(b)(1) and (2) by
giving the firm the opportunity to comment on the information, either orally or in writing
depending on the immediacy of the need for quick action, and by giving the firm advance notice
before disclosing information claimed by a manufacturer or private labeler to be inaccurate (see
§ 1101.25).

§ 1101.24 Scope of comments Commission seeks.

(a) Comment in regard to the information. The section 6(b) opportunity to comment on
information is intended to permit firms to furnish information and data to the Commission to
assist the agency in its evaluation of the accuracy of the information. A firm's submission,
therefore, must be specific and should be accompanied by documentation, where available, if the
comments are to assist the Commission in its evaluation of the information. Comments of a
general nature, such as general suggestions or allegations that a document is inaccurate or that
the Commission has not taken reasonable steps to assure accuracy, are not sufficient to assist the
Commission in its evaluation of the information or to justify a claim of inaccuracy. The weight
accorded a firm's comments on the accuracy of information and the degree of scrutiny which the

Commission will exercise in evaluating the information will depend on the specificity and
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completeness of the firm's comments and of the accompanying documentation. In general,
specific comments which are accompanied by documentation will be given more weight than
those which are undocumented and general in nature.

(b) Claims of confidentiality. If the manufacturer or private labeler believes the information
involved cannot be disclosed because of section 6(a)(2) of the CPSA (15 U.S.C. 2055(a)(2)),

which pertains-refers to trade secret or other confidential material and information subiject to 5

U.S.C. 552(b)(4), the firm may make claims of confidentiality at the time it submits its
comments to the Commission under this section. Such claims must identify the specific

information which the firm believes to be confidential or trade secret material or subiject to 5

U.S.C. 552(b)(4) and must state with specificity the grounds on which the firm bases its claims.

(See Commission's Freedom of Information Act regulation, 16 CFR part 1015, particularly 16
CFR 1015.18.)
(c) Requests for nondisclosure of comments. If a firm objects to disclosure of its comments

or a portion thereof, #-the firm must notify the Commission_of such objection at the time #-the

firm submits its comments, provide a rationale, such as an applicable statutory or regulatory

basis or provision, for why the comments should not be disclosed, and explain why disclosure of

the comments is not necessary to assure that the disclosure of the information that is the subject

of the comments is fair in the circumstances. If the firm objects to the disclosure of a portion of

its comments, #-the firm must specifically identify those portions whieh-that should be withheld.

Conclusory statements that comments must be withheld with no supporting basis are not

sufficient to justify a request for nondisclosure.

§ 1101.25 Notice of intent to disclose.
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(@) Notice to manufacturer or private labeler. In accordance with section 6(b)(2) of the
CPSA, if the Commission, after following the notice provisions of section 6(b)(1), determines
that information claimed to be inaccurate by a manufacturer or private labeler in comments
submitted under section 6(b)(1) should be disclosed because the Commission believes it has
complied with section 6(b)(1), the Commission shall notify the manufacturer or private labeler

that #the Commission intends to disclose the information not less than five (5) calendar days

after the date of the receipt of notification by the firm. The notice of intent to disclose will
include an explanation of the reason for the Commission's decision_and; copies of any additional
materials, such as explanatory statements and letters to Freedom of Information Act requesters,
which were not previously sent to the firm.

(b) Commission finding a lesser period is required. The Commission may determine that

the public health and safety requires less than five (5) calendar days advance notice of is-the

Commission’s intent to disclose information claimed to be inaccurate. For example, the

Commission may determine itisthat the public must be warned more neecessary-to-warn-the

pablie-quickly than five (5) calendar days because_of individuals-may-be-in-danger from a

product hazard or a potential hazard, or to correct product safety information released by third
persons, which mischaracterizesd statements made by the Commission about the product or
which inaccurately attributes to the Commission statements about the product-whieh-the

(c) Notice of findings. The Commission will inform a manufacturer or private labeler of a
product whieh-that is the subject of a public health and safety finding that the public health and

safety requires less than five (5) calendar days advance notice either orally or in writing,
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depending on the immediacy of the need for quick action. If written notice is provided, the
Commission, whenever possible, will transmit such notice electronically.

§ 1101.26 Circumstances when the Commission does not provide notice and opportunity
to comment.

(a) Notice to the extent practicable. Section 6(b)(1) requires that “to the extent practicable”
the Commission must provide manufacturers and private labelers notice and opportunity to
comment before disclosing information from which the public can ascertain readily their
identity.

(b) Circumstances when notice and opportunity to comment is not practicable. The
Commission has determined that there are various circumstances when notice and opportunity to
comment is not practicable. Examples include the following:

(1) When the Commission has taken reasonable steps to assure that the company to which
the information pertains is out of business and has no identifiable successor.

(2) When the information is disclosed in testimony in response to an order of the court
during litigation to which the Commission is not a party.

Subpart D—Reasonable Steps Commission Will Take To Assure Information It
Discloses Is Accurate, and That Disclosure Is Fair in the Circumstances and Reasonably
Related to Effectuating the Purposes of the Acts It Administers
§ 1101.31 General requirements.

(a) Timing of decisions. The Commission will attempt to make its decision on disclosure so
that i-the Commission can disclose information in accordance with section 6(b) as-seen-asis
reasonably-pessible-after expiration of the statutory fifteen-15-day merateriam-prohibition on

disclosure.

56



(b) Inclusion of comments. In disclosing any information under this section, the

Commission may, and upon the request of the manufacturer or private labeler shall, -wiH-include

any comments or other information_or a summary thereof submitted by the manufacturer or

private labeler_to the extent permitted by and subject to the requirements of section 6(b). If

unlessthe manufacturer or private labeler, at the time it submits its section 6(b) comments,
specifically requests that the Commission not te-include the comments, or te-include only a

designated portion of the comments, the manufacturer or private labeler must provide for

evaluation by the Commission, a rationale, such as an applicable statutory or regulatory basis or

provision, supporting such withholding and an explanation of why-aré disclosure of the
comments ea-such-a-designated-portion-is not necessary to assure that the disclosure of the

information whieh-that is the subject of the comments is fair in the circumstances.

(c) Explanatory statements. Where appropriate, the Commission will accompany the
disclosure of information subject to this subpart with an explanatory statement that makes the
nature of the information disclosed clear to the public. Inclusion of an explanatory statement is in
addition to, and not a substitute for, taking reasonable steps to assure the accuracy of
information. Fe-the-extent-itis-practieal-t The Commission will-also will accompany the
disclosure, to the extent practicable. with any other relevant information in its-the Commission’s
possession that places the released information in context.

(d) Information previously disclosed. If the Commission intends to disclosehas-previeusly
disclosed—n-accordance-with-section-6(by); information that is substantially the same as

information that the Commission previously disclosed in accordance with section 6(b)(1), -the

it-the Commission wil-is

not obligated to eustomarily-take any additional steps to assure accuracy unless the Commission

57



has seme-reason to question i#s-the accuracy of the information.-erunless-the-firmin-its

§ 1101.32 Reasonable steps to assure information is accurate.

(a) The Commission considers that the following types of actions are reasonable steps to
assure the accuracy of information it-that the Commission proposes to release to the public:

(1) The Commission staff or a qualified person or entity outside the Commission (e.g.,
someone with requisite training or experience, such as a fire marshal, a fire investigator, an
electrical engineer, or an attending physician) conducts an investigation or an inspection which
yields or corroborates the product information to be disclosed; or

(2) The Commission staff conducts a technical, scientific, or other evaluation which yields
or corroborates the product information to be disclosed or the staff obtains a copy of such an
evaluation conducted by a qualified person or entity; or

(3) The Commission staff provides the information to be disclosed to the person who

submitted #-the information to the Commission for review and, if necessary, correction, and the

submitter confirms the information as accurate to the best of the submitter's knowledge and
belief, provided that:
(i) The confirmation is made by the person injured or nearly injured in an incident involving

the product; or
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(ii) The confirmation is made by a person who, on the basis of his or her own observation or
experience, identifies an alleged safety-related defect in or problem with such a product even
though no incident or injury associated with the defect or problem may have occurred; or

(iii) The confirmation is made by an eyewitness to an injury or safety-related incident
involving such a product; or

(iv) The confirmation is made by an individual with requisite training or experience who
has investigated and/or determined the cause of deaths, injuries or safety-related incidents
involving such a product. Such persons would include, for example, a fire marshal, a fire
investigator, an electrical engineer, an ambulance attendant, or an attending physician; or

(v) The confirmation is made by a parent or guardian of a child involved in an incident
involving such a product, or by a person to whom a child is entrusted on a temporary basis.

(b) The steps set forth below are the steps the Commission will take to analyze the accuracy
of information which #the Commission proposes to release to the public.

(1) The Commission will review each proposed disclosure of information which is
susceptible of factual verification to assure that reasonable steps have been taken to assure
accuracy in accordance with § 1101.32(a).

(2) As described in subpart C, the Commission will provide a manufacturer or private
labeler with a summary or text of the information the Commission proposes to disclose and will
invite comment with respect to that information.

(3) If the Commission receives no comments or only general, undocumented comments
claiming inaccuracy, the Commission will review the information in accordance with
§ 1101.32(a) and release it, generally without further investigating #s-the accuracy_of the

information if there is nothing on the face of the information that calls its accuracy into question.
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(4) If a firm comments on the accuracy of the information_that the Commission proposes to
disclose, the Commission will review the information in light of the comments. The degree of
review by the Commission and the weight accorded a firm's comments will be directly related to
the specificity and completeness of the firm's comments on accuracy and the accompanying
documentation. Documented comments will be given more weight than undocumented
comments. Specific comments will be given more weight than general comments. Further steps
may be taken to determine the accuracy of the information if the Commission determines such
action appropriate.

§ 1101.33 Reasonable steps to assure information release is fair in the circumstances.

(a) The steps set forth below are the steps the Commission has determined are reasonable to

take to assure disclosure of information to the public is fair in the circumstances:

(1) To the extent permitted by and subject to the requirements of section 6(b), Fthe

Commission will-may accompany information disclosed to the public with the manufacturer's or

private labeler's comments_or other information or a summary thereof unless the manufacturer or

private labeler asks in its-the firm’s section 6(b) comments that its-the comments or a designated

portion thereof not accompany the information, provides a rationale, such as an applicable

statutory or regulatory basis or provision, for why the comments should not be disclosed, and

explains why disclosure of the comments is not necessary to assure that the disclosure of the

information that is the subject of the comments is fair in the circumstances. If the firm objects to

the disclosure of a portion of the firm’s comments, the firm must specifically identify those

portions that should be withheld. Conclusory statements that comments must be withheld with

no supporting basis are not sufficient to justify a request for nondisclosure.
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(2) The Commission generally will accompany the disclosure of information with an
explanatory statement that makes the nature of the information disclosed clear to the public. The
Commission will also take reasonable steps to disclose any other relevant information itn its
possession that will assure disclosure is fair in the circumstances.

(3) The Commission will limit the form of disclosure to that which i-the Commission
considers appropriate in the circumstances. For example, the Commission may determine #-4s
not-appropriate-tothat issuance of a nationwide press release in a particular situation is not
appropriate and rather will issue a press release directed at certain localities, regionss or user
populations.

(4) The Commission may delay disclosure of information in some circumstances. For
example, the Commission may elect to postpone an information release until an investigation,
analysis or test of a product is complete, rather than releasing information piecemeal if such
disclosure would be unfair.

(b) The Commission will not disclose information when it determines that disclosure would
not be fair in the circumstances. The following are examples of disclosures which generally
would not be fair in the circumstances.

(1) Disclosure of information furnished by a firm to facilitate prompt remedial action or
settlement of a case when the firm has a reasonable expectation that the information will be
maintained by the Commission in conefidence.

(2) Disclosure of staff notes or minutes of meetings to discuss or negotiate settlement
agreements and of drafts of documents prepared during settlement negotiations, where the firm
has a reasonable expectation that such written materials will be maintained by the Commission in

confidence.
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(43) Disclosure of a firm's comments (or a portion thereof) submitted under section 6(b)(1)

overif the firm's ebjeetion-provides a rationale, such as an applicable statutory or regulatory basis

or provision, for why the comments should not be disclosed and explains why disclosure of the

comments is not necessary to assure that the disclosure of the information that is the subject of

the comments is fair in the circumstances.

§ 1101.34 Reasonable steps to assure information release is ‘“reasonably related to
effectuating the purposes of the Acts” the Commission administers.

(a) The steps set forth below are the steps the Commission has determined are reasonable to
take to assure that the disclosure of information to the public effectuates the purposes of the Acts
it administers.

(1) Purposes of the CPSA. The Commission will review information to determine whether
disclosure would be reasonably related to effectuating one or more of the specific purposes of the

CPSA, as set forth in sections 2(b) and 5, 15 U.S.C. 2051(b) and 2054.

(2) Purposes of the FHSA, FFA, PPPA, -and-RSA, CSPA, VGBA, and CGBPA. The
Commission will also review information concerning products subject to the transferred_and
other acts it administers and to the Commission's specific functions under those acts to determine
whether disclosure of information would be reasonably related to effectuating the purposes of

those acts.
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(3) Purposes of the FOIA. FOIA requests will be reviewed to determine whether disclosure
of the information is reasonably related to effectuating one or more of the purposes of the acts
administered by the Commission. In the event of a close question on this issue, the Commission
will defer to the purposes of the FOIA. The FOIA establishes a general right of the public to
have access to information in the Commission's possession, particularly information that reveals
whether the Commission is meeting its statutory responsibilities or information upon which the
Commission bases a decision that affects the public health and safety.

(b) In reviewing proposed information disclosures, the Commission will consider disclosing
the material on the basis of whether release of the information, when taken as a whole, was
prepared or is maintained in the course of or to support an activity of the Commission designed
to accomplish one or more of the statutory purposes.

Subpart E—Statutory Exceptions of Section 6(b)(4)

§ 1101.41 Generally.

(a) Scope. This subpart describes and interprets the exceptions to the requirements of
section 6(b)(1)-(b)(3) that are set forth in section 6(b)(4). These exceptions apply to:

(1) Information about a product reasonably related to the subject matter of an imminent
hazard action in federal court;

(2) Information about a product which the Commission has reasonable cause to believe is in
violation of any consumer product safety rule or provision under the Consumer Product Safety
Act (15 U.S.C. 2051, et seq. ) or similar rule or provision of any other act enforced by the
Commission;

(3) Information in the course of or concerning a rulemaking proceeding; or

63



(4) Iinformation in the course of or concerning an adjudicatory, administrative or judicial
- proceeding.

(b) Application to transferred and other acts. The Commission will apply the exceptions
contained in section 6(b)(4) to those provisions in the transferred and other acts, comparable to
the specific provisions in the CPSA to which section 6(b)(4) applies.

§ 1101.42 Imminent hazard exception.

(a) Statutory provision. Section 6(b)(4)(A) provides that the requirements of section 6(b)(1)
do not apply to public disclosure of “information about any consumer product with respect to
which product the Commission has filed an action under section 12 (relating to imminently
hazardous products).”

(b) Scope of exception. This exception applies once the Commission has filed an action
under section 12 of the CPSA (15 U.S.C. 2061), in a United States district court. Once the

exception applies, information may be disclosed to the public while-the-proceeding-ispending

without following the requirements of section 6(b)(1) if the information concerns or relates to the

product alleged to be imminently hazardous. Upen-termination-of-the-proceedinginformation

§ 1101.43 Section 6(b)(4)(A) exception.

(a) Statutory provision. Section (6)(b)(4)(A) provides that the requirements of section
6(b)(1) do not apply to public disclosure of information about any consumer product which the
Commission has reasonable cause to believe is in violation of any consumer product safety rule
or provision under the Consumer Product Safety Act (15 U.S.C. 2051 et seq. ) or similar rule or

provision of any other act enforced by the Commission.
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(b) Scope of exception. This exception applies once the Commission has “reasonable cause
to believe™ there has occurred a violation of any consumer product safety rule or provision under
the Consumer Product Safety Act (15 U.S.C. 2051 et seq.) or similar rule or provision of any
other act enforced by the Commission. Once the exception applies, the Commission may
disclose information to the public without following the requirements of section 6(b)(1) if the
information concerning the product is reasonably related to the violation.

§ 1101.44 Rulemaking proceeding exception.

(a) Statutory provision. Section 6(b)(4)(B) provides that the requirements of section 6(b)(1)
do not apply to public disclosure of information “in the course of or concerning a rulemaking
proceeding (which shall commence upon the publication of an advance notice of proposed
rulemaking or a notice of proposed rulemaking) * * * under this Act.”

(b) Scope of exceprion. This exception applies upon publication in the Federal Register of
an advance notice of proposed rulemaking or, if no advance notice of proposed rulemaking is
issued, upon publication in the Federal Register of a notice of proposed rulemaking, under any of
the acts the Commission administers. Once the exception applies, the Commission may publicly
disclose information in the course of the rulemaking proceeding which is presented during the
proceeding or which is contained or referenced in the public record of the proceeding and or
which concerns the proceeding without following the requirements of section 6(b)(1).
Documentation supporting the public record is also excepted from section 6(b). A rulemaking
proceeding includes a proceeding either to issue, to amend, or to revoke a rule.

(c) The phrase “in the course of” refers to information disclosed as part of the proceeding

and may, therefore, include information generated before the proceeding began and later
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presented as part of the proceeding. A rulemaking proceeding ends once the Commission has
published the final rule or a notice of termination of the rulemaking in the Federal Register.

(d) The phrase “concerning” refers to information about the proceeding itself both after the
proceeding has begun and indefinitely thereafter. Therefore, the Commission may publicly
disclose information that describes the substance, process and outcome of the proceeding. By
issuing opinions and public statements, the Commissioners, and the presiding official, who act as
decisionmakers, may also publicly explain their individual votes and any decision rendered.

§ 1101.45 Adjudicatory proceeding exception.

(a) Statutory provision. Section 6(b)(4)(B) provides that the requirements of section 6(b)(1)
do not apply to public disclosure of “information in the course of or concerning * * * [an]
adjudicatory proceeding * * * under this Act.”

(b) Scope of exception. This exception applies once the Commission begins an
administrative adjudication under the CPSA. The Commission will also apply the exception to
any administrative adjudicatory proceeding under FHSA, FFAA, or PPPA. An adjudicatory
proceeding begins with the filing of a complaint under section 15(c) or (d), 17(a)(1) or (3), or 20
of the CPSA (15 U.S.C. 2064(c) or (d), 2066(a)(1), or (3), or 2069); section 15 of the FHSA (15
U.S.C. 1274); section 5(b) of the FFA, (15 U.S.C. 1194(b)); or section 4(c) of the PPPA (15
U.S.C. 1473(¢c)). An adjudicatory proceeding ends when the Commission issues a final order, 16
CFR 1025.51-1025.58.

(c) The phrase “in the course of”’ refers to information disclosed as part of the adjudication,
whether in documents filed or exchanged during discovery, or in testimony given in such

proceedings, and may therefore, include information generated before the adjudication began.
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(d) The phrase “concerning” refers to information about the administrative adjudication
itself, both once it begins and indefinitely thereafter. Therefore, the Commission may publicly
disclose information that describes the substance, process and outcome of the proceeding
including, for example, the effectiveness of any corrective action such as information on the
number of products corrected as a result of a remedial action. By issuing opinions and public
statements, the Commissioners and the presiding official, who act as decisionmakers, may
publicly explain their individual votes and any decision rendered.

§ 1101.46 Other administrative or judicial proceeding exception.

(a) Statutory provision. Section 6(b)(4)(B) provides that the requirements of section 6(b)(1)
do not apply to public disclosure of “information in the course of or concerning any * * * other
administrative or judicial proceeding under this Act.”

(b) Scope of exception. This exception applies to an administrative or judicial proceeding,
other than a rulemaking or administrative adjudicatory proceeding, under the CPSA, FHSA,
FFA, or PPPA. Proceedings within this exception include:

(1) A proceeding to act on a petition to start a rulemaking proceeding. This proceeding
begins with the filing of a petition and ends when the petition is denied or, if granted, when the
rulemaking proceeding begins. Information subject to the exception for petition proceedings is
the petition itself and the supporting documentation, and information subsequently compiled by
the staff and incorporated or referenced in the staff briefing papers for and recommendation to
the Commission.

(2) A proceeding to act on a request for exemption from a rule or regulation. This

proceeding begins with the filing of a request for exemption and ends when the request is denied
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or, if granted, when the Commission takes the first step to implement the exemption, e.g., when
an amendment to the rule or regulation is proposed.

(3) A proceeding to issue a subpoena or general or special order. This proceeding begins
with a staff request to the Commission to issue a subpoena or general or special order and ends
once the request is granted or denied.

(4) A proceeding to act on a motion to quash or to limit a subpoena or general or special
order. This proceeding begins with the filing with the Commission of a motion to quash or to
limit and ends when the motion is granted or denied.

(5) Any judicial proceeding to which the Commission is a party. This proceeding begins
when a complaint is filed and ends when a final decision (including appeal) is rendered with
respect to the Commission.

(6) Any administrative proceeding to which the Commission is a party, such as an
administrative proceeding before the Merit Systems Protection Board or the Federal Labor
Relations Authority. This proceeding begins and ends in accordance with the applicable
regulations or procedures of the administrative body before which the proceeding is heard.

(7) A proceeding to obtain a retraction from the Commission pursuant to subpart F of these
rules. This proceeding begins with the filing with the Seeretary-Secretariat of the Commission of
a request for retraction and ends when the request is denied or, if granted, when the information
is retracted.

(c) In the course of or concerning. The phrase “in the course of or concerning” shall have
the same meaning as set forth in either § 1101.44 (c) and (d) or § 1101.45 (c) and (d), whichever
is applicable.

Subpart F—Retraction
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§ 1101.51 Commission interpretation.

(a) Statutory provisions. Section 6(b)(7) of the CPSA provides: If the Commission finds
that, in the administration of this Act, it has made public disclosure of inaccurate or misleading
information which reflects adversely upon the safety of any consumer product or class of
consumer products, or the practices of any manufacturer, private labeler, distributor, or retailer of
consumer products, it shall, in a manner equivalent to that in which such disclosure was made,
take reasonable steps to publish a retraction of such inaccurate or misleading information.

(b) Scope. Section 6(b)(7) applies to inaccurate or misleading information only if itthe

information is adverse—i.e., if it-the information reflects adversely either on the safety of a

consumer product or on the practices of a manufacturer, private labeler, distributor or retailer. In
addition, the Commission will apply section 6(b)(7) to information about products, and about
manufacturers and private labelers of products, the Commission may regulate under any of the
statutes it administers. Section 6(b)(7) applies to information already disclosed by the
Commission, members of the Commission, or the Commission employees, agents, contractors or
representatives in their official capacities.

§ 1101.52 Procedure for retraction.

(a) Initiative, The Commission may retract information under section 6(b)(7) on the
initiative of the Commission, upon the request of a manufacturer, private labeler, distributors or
retailer of a consumer product, or upon the request of any other person in accordance with the
procedures provided in this section.

(b) Request for retraction. Any manufacturer, private labeler, distributor or retailer of a
consumer product or any other person may request a retraction if he/she believes the

Commission, -e-any member of the Commission, or any -individeal-memberemployee, agent,
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eontraetor-or representative, including contractor, of the Commission in an official capacity has

made public disclosure of inaccurate or misleading information, which reflects adversely either
on the safety of a product with which the firm deals or on the practices of the firm. The request

must be in writing and sent via either electronic mail to cpsc-os@cpsc.gov or first class mail to

The Secretariat, Office of the Secretary, U.S. Consumer Product Safety Commission, 4330 East

West Highway, Bethesda, MD, 20814-4408 .addressed-te-the-Seeretarys-CRSC—Washington;D-C-
20207 |

(c) Content of request. A request for retraction must include the following information to
the extent it is reasonably available:

(1) The information disclosed for which retraction is requested, the date on which the
information was disclosed, the manner in which it was disclosed, who disclosed it, the type of
document (e.g., letter, memorandum, news release) and any other relevant information the firm
has to assist the Commission in identifying the information. A photocopy of the disclosure
should accompany the request.

(2) A statement of the specific aspects of the information_that the firm believes are
inaccurate or misleading and reflect adversely either on the safety of a consumer product with
which the firm deals or on the firm's practices.

(3) A statement of the reasons the firm believes the information is inaccurate or misleading
and reflects adversely either on the safety of a consumer product with which the firm deals or on
the firm's practices.

(4) A statement of the action the firm requests the Commission to take in publishing a
retraction in a manner equivalent to that in which disclosure was made.

(5) Any additional data or information the firm believes is relevant.
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(d) Commission action on request. The Commission will act expeditiously on any request
for retraction within 30 working days unless the Commission determines, for good cause, that a
longer time period is appropriate. If the Commission finds that the Commission,-er any member

of the Commission, or any -individual-member-employee, agent, or representative, including

contractor, -errepresentative-of the Commission in an official capacity has made public

disclosure of inaccurate or misleading information that reflects adversely either on the safety of
the firm's product or the practices of the firm, the Commission will publish a retraction of
information in a manner equivalent to that in which the disclosure was made. If the Commission
finds that fuller disclosure is necessary, #the Commission will publish a retraction in the manner

i#-that the Commission determines appropriate under the circumstances.

(e) Notification to requester. The Commission will promptly notify the requester in writing

of #s-the Commission’s decision on request for retraction. Notification shall set forth the reasons

for the Commission's decision.
Subpart G—Information Submitted Pursuant to Section 15(b) of the CPSA
| § 1101.61 Generally.

(a) Generally. In addition to the requirements of section 6(b)(1), section 6(b)(5) of the
CPSA irnposeé further limitations on the disclosure of information submitted to the Commission
pursuant to section 15(b) of the CPSA, 15 U.S.C. 2064(b).

(b) Criteria for disclosure. Under section 6(b)(5) the Commission shall not disclose to the
public information which is identified as being submitted pursuant to section 15(b) or which is
treated by the Commission staff as being submitted pursuant to section 15(b). Section 6(b)(5)

also applies to information voluntarily submitted after a firm's initial report to assist the
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Commission in its evaluation of the section 15 report. However, the Commission may disclose
information submitted pursuant to section 15(b) in accordance with section 6(b)(1)-(3) if:

(1) The Commission has issued a complaint under section 15 (¢) or (d) of the CPSA
alleging that such product presents a substantial product hazard; or

(2) In lieu of proceeding against such product under section 15 (c¢) or (d), the Commission
has accepted in writing a remedial settlement agreement dealing with such product; or

(3) The person who submitted the information under section 15(b) agrees to its public
disclosure; or-

(4) The Commission publishes a finding that the public health and safety requires public
disclosure with a lesser period of notice than is required by section 6(b)(1).

§ 1101.62 Statutory exceptions to section 6(b)(5) requirements.

(a) Scope. The limitations established by section 6(b)(5) do not apply to the public
disclosure of:

(1) Information with respect to a consumer product which is the subject of an action brought
under section 12 (see § 1101.42);

(2) Information with respect to a consumer product which the Commission has reasonable
cause to believe is in violation of any consumer product safety rule or provision under the
Consumer Product Safety Act (Pub. L. 92-573, 86 Stat. 1207, as amended (15 U.S.C. 2051, et
seq. )) or similar rule or provision of any other act enforced by the Commission; or

(3) Information in the course of or concerning a judicial proceeding (see § 1101.45).

§ 1101.63 Information submitted pursuant to section 15(b) of the CPSA.
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(a) Section 6(b)(5) applies only to information provided to the Commission by a
manufacturer, distributor, or retailer which is identified by the manufacturer, distributor or
retailer, or treated by the Commission staff as being submitted pursuant to section 15(b).

(b) Section 6(b)(5)'s limitation also applies to the portions of staff generated documents that
contain, summarize or analyze such information submitted pursuant to section 15(b).

() Section 6(b)(5) does not apply to information (1) independently obtained or prepared by

the Commission staff or (2) identified by the Commission staff through publicly available

sources. For example, information that is publicly available or that has been disseminated in a

manner intended to reach the public in general, such as news reports; articles in academic and
scientific journals; press releases distributed through news or wire services; information that is

available on the Internet; or information appearing on the publicly available consumer product

safety information database established pursuant to section 6A of the CPSA, 15 U.S.C. 2055a,

does not fall within section 6(b)(5)'s disclosure limits.

Subpart H—Delegation of Authority to Information Group
§ 1101.71 Delegation of authority.

(a) Delegation. Pursuant to section 27(b)(910) of the CPSA, 15 U.S.C. 2076(b)(109), the
Commission delegates to the General Counsel or his or her senior staff designees, the authority
to render all decisions under this part concerning the release of information subject to section
6(b) when firms have furnished section 6(b) comment except as provided in paragraph (b). The
Commission also delegates to the Secretaryiat of the Commission, or his or her senior staff
designee, authority to make all decisions under this part concerning the release of information
under section 6(b) when firms have failed to furnish section 6(b) comment or have consented to

disclosure except as provided in paragraph (b) of this section. The General Counsel shall have
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authority to establish an Information Group composed of the General Counsel and the
Secretariaty of the Commission or their designees who shall be senior staff members.

(b) Findings not delegatted. The Commission does not delegate its authority—

(1) To find, pursuant to section 6(b)(1) and § 1101.23(b) of this part, that the public health
and safety requires less than 15 calendar days advance notice of proposed disclosures of
information.

(2) To find, pursuant to section 6(b)(2) and § 1101.25(b) of this part, that the public health
and safety requires less than five (5) calendar days advance notice of its intent to disclose
information claimed to be inaccurate.;

(3) To decide whether #-the Commission should take reasonable steps to publish a
retraction of information in accordance with section 6(b)(7) and § 1101.52 of this part.

(c) Final agency action; Commission decision. A decision of the General Counsel or the
Secretariaty or their designees shall be a final agency decision and shall not be appealable as of
right to the Commission. However, the General Counsel or the Secretaryiat may in his or her

discretion refer an issue to the Commission for decision.

Dated

Todd A. Stevenson,
Secretariat, Consumer Product Safety Commission.
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Billing Code 6355-01-P

CONSUMER PRODUCT SAFETY COMMISSION

16 CFR Part 1101

[CPSC Docket No. ]

Amendment to Regulation on Information Disclosure Under Section 6(b) of the Consumer
Product Safety Act

AGENCY: Consumer Product Safety Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety Corhfnission (Commissioﬁ,' "CPMSC, or we) is issuing
this notice of proposed rulemaking (NPR) to update the regulation that interprets section 6(b) of
the Consumer Product Safety Act (CPSA) In 1983 the Commlssmn issued a regulation
interpreting the prowsmns of sectlon 6(b) of the CPSA .and we are proposing to modernize that
regulation to account for the SIgmﬁcyant 1mpr$vements in mformatlon technology that have
occurred since the regulation’s adoption We a’r’évalso proposing to streamline the regulation to
be as closely ahgned W1th sectlon 6(b) as poss:ble whlle maintaining our compliance with the
statutory requlrements and the protectlons of sectlon 6(b)(5) for information filed in accordance
with the requlrements of sectlon 15(b) of the CPSA. This notice seeks comments on the
proposed changes to the regulatlon

DATES: Written comments must be received by [INSERT 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: You may submit comments, identified by Docket No. | by any of the
following methods:

Electronic Submissions



Submit electronic comments in the following way:

Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.
The Commission is no longer accepting comments submitted by electronic mail (e-mail), except

through: http://www.regulations.gov.

Written Submissions

Submit written submissions in the following way:

Mail/Hand delivery/Courier (for paper, disk, or CD-ROM sﬁbmissions), preferably in
five copies, to: Office of the Secretary, U.S. Consumer Product Safetyk:C’o:;}mi’ssion, 4330 East
West Highway, Bethesda, MD 20814-4408; teleplylti;ﬁe‘(BQl) 504-7923. -

Instructions: All submissions received must incl‘lklrd’e"the’ agency name and docket number
for this proposed collection\’(’)f information. All comments recéivéd may be posted without
change, including any p’ers;;{él \{c'lentiﬁers, cdntgct ‘i;rxlform;iti’dn, ‘or‘ other personal information

provided to: http://www.)"regulations.gov. Do not submit confidential business information, trade

secret information, or other sensitive or protected information electronically. Such information
should be submitted in writing, with the sensitive portions clearly identified.

Docket: For access to the docket to read background documents or comments received,

go to: http://www.i’ggg_l_ations.gov.
FOR FURTHER INFORMATION CONTACT: Todd A. Stevenson, Secretariat, Office of the
Secretary, U.S. Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD

20814-4408; telephone (301) 504-6836; tstevenson@cpsc.gov.

SUPPLEMENTARY INFORMATION:

L. Background



Section 6(b) of the CPSA governs information disclosure by the Commission to the
public. When disclosing information, the Commission, to the extent practicable, shall notify
each manufacturer or private labeler of information to be disclosed that “pertains™ to a consumer
product, if the information “will permit the public to ascertain readily the identity of [the]
manufacturer or private labeler” of the product. 15 U.S.C. 2055(b). Section 6(b)(1) also requires
the Commission to “take reasonable steps to assure” that the information to be disclosed “is
accurate, and that [its] disclosure is fair in the circumstarxccs and reasonably related to
effectuating the purposes of [the CPSA].” Id. In ,’198'(0, rhe U.S. Supreme Court ruled that
disclosures under the Freedom of Information Act (FOIA) are covered by the section 6(b)(1)
restrictions. Consumer Product Safety Commission v.. GTE Sylvania, Inc., 447 U.S. 102 (1980).

On December 29, 1983, we published a final ruleyi‘nterpreting section 6(b) of the CPSA.
48 FR 57430. The rule, 16 CFR part 1101, descrlbes our procedures for providing manufacturers
and private labelers Wlth advance notice and © a reasonable opportumty to submit comments” to
the Commission on proposed disclosures of product specific information. The rule also explains
the “reasonable steps we will take pursuant tc sectlon 6(b) to assure, prior to public disclosure
of product-spemﬁc 1nformat10n that (1) the 1nformat10n is accurate; (2) disclosure of the
information 1s”fa1r in the circumstances; and (3) disclosure of the information is reasonably
related to effectuatirig the purposes of the statutes the Commission administers.

The Consumer Product Safety Improvement Act of 2008 (CPSIA), Public Law 110-314,
122 Stat. 3016, enacted on August 14, 2008, amended section 6 of the CPSA. The amendments
shortened the time periods from 30 to 15 days for manufacturers and private labelers to receive
advance notice and have an opportunity to comment on any disclosure to the public of product-

specific information. In addition, the amendments eliminated the requirement that the



Commission publish a Federal Register notice when the Commission makes a finding that the
public health and safety necessitates public disclosure within a lesser period of notice than
required by section 6(b)(1). The amendments also broadened the statutory exceptions to section
6(b). For example, the amendments excluded from section 6(b) the public disclosure of
information with respect to a consumer product which the Commission has reasonable cause to
believe is in violation of any consumer product safety rule or provision under the CPSA or
similar rule or provision of any other Act enforced by the :’Commission. On November 28, 2008,
we published a final rule to reflect these statutory ah;end:ments. 73FR 72335.

On May 3, 2013, the Commission voted (2-1) to approve, with éhanges, the Fiscal Year
2013 Midyear Review and Operating Plan Adjustments (FY 201 3 Midyear Adjustments), which
directed staff to present for Commissi/on’ c()nsi’deration, an NPR updating the rule in accordance
with the following guiding pripciples:

1. moden)jzé therule to account for the "Signif';éant ad\;ancements in information
technology that have taken place bsixylce its initial adoption in 1983;

2. streamline the rule o be as cldsely aligned with 15 U.S.C. 2055(b) as possible,
with the objectives of (a) eliminating unnecessary administrative burdens to the
agency, (b) removing extra-statutory requirements, (c¢) eliminating redundancies
in pféviding notié:é; (d) minimizing Freedom of Information Act (FOIA)
backlogé, ‘and‘:(é) ‘maximizing transparency and openness in our disclosure of
information;

3. maintain CPSC’.S compliance with the statutory requirements of 15 U.S.C.
2055(b) (i.e., requirements related to notice, opportunity to submit comments, and

taking reasonable steps to assure accuracy, fairness in the circumstances, and



reasonable relation to effectuating the purposes of the CPSA outlined in 15 U.S.C.
2051(b)); and
4. maintain the protections of 15 U.S.C. 2055(b)(5) for information filed in
accordance with the requirements of 15 U.S.C. 2064(b) (e.g., Section 15(b)
reports).
See http://www.cpsc.gov//Global/Newsroom/FOIA/Records59f}(50mmission—Action—and-
Meeting-Minutes/RCAFY1 3MidyearReviewandOperatipgi’iaﬁAdjustments%200S03 13.pdf. The
Commission is proposing this amendment to update the rule in acébrdance with the principles
specified in the FY 2013 Midyear Adjustments. This proposed amendm’e‘nt also contains
technical revisions, including typographical and citation corrections, and changes to conform the
rule to the statute.
IL. Description of the Proposed Rule
The proposal wouId amend Tltle 16 of the Code of Federal Regulatlons Part 1101, titled
“Information Disclosure Under Sectlon 6(b) of the Consumer Product Safety Act.” We describe
each proposed amendment in detall 1mmed1ately below.
I w}"rOposed Changes to the Table of Contenrs
In § 1101 12 remove: “Commlssmn must disclose information to the public” and in its
place, add: “Deﬁnmon of ¢ pubhc” ”?
2. Proposed Changes to § 1101.1 (General background.)
Section 1101.1(b) sets forth the statutory requirements on which the regulation is based.
Currently, the last sentence of § 1101.1(b)(1) states: “Additional limitations on the disclosure of

information reported to the Commission under section 15(b) of the CPSA are established in

section 6(b)(5).” Pursuant to section 6(b)(5), the Commission shall not disclose to the public



information submitted to the Commission under section 15(b) of the CPSA. The section 6(b)(5)
limitations, however, do not apply to the public disclosure of:

1. information with respect to a consumer product which is the subject of an action
brought under section 12;

2. information with respect to a consumer product which the Commission has
reasonable cause to believe is in violation of any consumer product safety rule or
provision under the CPSA or sirﬁilar rule or provision of any other Act enforced
by the Commission; or

3. information in the course of ortcoﬁceming a judicial pr;iééeding.

Accordingly, we propose clarifying the last sentence of § 1 101 l(b)(l) to state: “Section 6(b)(5)
creates additional limitations, as well as exceptlons to these hrnltatlons on the disclosure of
information reported to the Commission \under section 15(b) of the CPSA.”

In addition, we prbpose the following technical changesto § 1101.1:

A. In § 1101.1(b)(1), insert: “calendar” between “15” and “days”.

B. - In§ 110L.1(b)(1), remove: “EXceptions to these requirements are established in

section 6(b)(4)” aryld\’ih its place, add: “Section 6(b)(4) establishes exceptions to
 these requiremeﬁts”. |
C. In tﬁe’ last senten;cié;"of § 1101.1(c), remove: “April 27, 1983” and in its place, add:
“January 1::'6', ,26(\)3.)”.

3. Proposed Changes to § 1101.2 (Scope.)

We propose the following technical changes to § 1101.2:

A. Remove the statutory citation: “2085” and in its place, add: “2089”.

B. Remove the statutory citation: “1476” and in its place, add: “1477”.



C. Remove the statutory citation: “1276” and in its place, add: “1278a”.
D. Remove: “These provisions are now applicable to the Virginia Graeme Baker
Pool and Spa Safety Act, 15 U.S.C. 8003(a); and the Children’s Gasoline Burn
Prevention Act § 2(a), Public Law 110-278, 122 Stat. 2602 (July 17, 2008)” and
in its place, add: “These provisions also apply to the Child Safety Protection Act
101 and 102, Public Law 103-267, 108 Stat. 722 (June 16, 1994) (CSPA); the
Virginia Graeme Baker Pool and Spa Sqfefry Acté’lS U.S.C. 8003(a) (VGBA); and
the Children's Gasoline Burn Prevent"ion Act 2(a), i’ublic Law 110-278, 122 Stat.
2602 (July 17, 2008) (CGBPAY".
4. Proposed Changes to § 1101.11 (General application of provisions of section 6(b)(1).)
Section 1101.11(a) sets forth informaion subject to section 6(b)(1) of the CPSA. Section
6(b)(1) requires the Commlssron to prov1de notlce and an opportumty to comment to each
manufacturer or prlvate labeler if the manner m whlch a consumer product is designated or
described in the 1nformut10n proposed for disclosure “will permit the public to ascertain readily
the zdentzty of such manufacturer or przvate Iabeler (emphasis added). Currently,
§ 1101. ll(a)(l) dev1ates from the statutory language stating: “The information must pertain to a
specific product which is either designated or described in a manner which permits its identity to
be ascertained readily by the public.” We propose revising this provision to conform to the
language contained in seoﬁon 6(b)(1). Specifically, section 6(b)(1) requires notice and an
opportunity to comment only if the identity of the manufacturer or private labeler can be
ascertained readily by the public. Section 6(b)(1) does not require that the identity of the product
be ascertained readily by the public. Therefore, to be as closely aligned with the statutory

language as possible, we propose removing from § 1101.11(a)(1) the phrase: “which is either



designated or described in a manner which permits its identity to be ascertained readily by the
public”. Proposed § 1101.11(a) would state: “(1) The information must pertain to a specific
product.”

Currently, § 1101.11(a)(2) states: “The information must be obtained, generated or
received by the Commission as an entity or by individual members, employees, agents,
contractors or representatives of the Commission acting in their official capacities.” This
statement differs from the language in section 6(b). Seqtion‘ G(b) applies to the “public disclosure
of any information obtained under this Act, or to be &irsélosed to the public in connection
therewith.” 15 U.S.C. 2055(b). When the Coﬁlﬁlission originally proposed the regulation in
1982, § 1101.11(a)(2) used only the’word “obtained.’"’r 48;1’?3,57407. Several chmenters,
however, requested that the Commissidﬁ expand §1 101 1 i(a)(z) “to cover information obtained,
generated, or received by the Commissibﬂ.” Ié’. "The,Commissitoh agreed to include the terms
“generated or received,” explaining that “the Commission did not intend to limit its
responsibilities under section 6(b), but rather intended to cover all information in the possession
of the Com’r‘nission.’”ﬁ Id In’accor\dance with the FY 2013 Midyear Adjustments’ directive to
streamliirieitye regulation to be as cloéely aligned with 15 U.S.C. 2055(b) as possible, we propose
revising § 1\‘1’:01‘;’1 1(a)(2) to cbnfqrm to the statutory language. We believe that by inserting
“generated or recei;;éd,” the Commission adopted a broader interpretation of the provision,
“public disclosure of aﬁy ihformation obtained under this Act, or to be disclosed to the public in
connection therewith,” than what was intended under the statute. For these reasons, we propose
revising § 1101.11(a)(2) to state: “The information must be obtained under the acts the

Commission administers, or be disclosed to the public in connection therewith.”



Section 1101.11(b) sets forth information not subject to the requirements of section
6(b)(1). Currently, § 1101.11(b)(1) states: “Information described in the exclusions contained in
section 6(b)(4) of the CPSA (see subpart E of this rule).” As discussed above, in § 1101.1,
section 6(b)(5)’s limitations on the disclosure of information reported to the Commission under
section 15(b) of the CPSA do not apply to the public disclosure of:

1. information with respect to a consumer product,Which is the subject of an action
brought under section 12;

2. information with respect to a consumer product which the Commission has
reasonable cause to believe is in violation of any consumer peruct safety rule or
provision under the CPSA or similar rule or provision of any other act enforced
by the Commission; 01? i

3. information 1n the course of or concéﬁﬁngya judiéial proceeding.

We propose revising § 1 1011 ik(‘yb)(l) to clarify that“fiié:;;éa{iifemenés of section 6(b)(1) do not
apply to these exceptioﬁﬂé;y Proposéd §1101.1 1(b;')(‘1) would state: “Information described in the
exclusiggs mﬁiaiﬁed‘in s(ectiiéﬁ’ 6(b)(4) or (b)(5) of the CPSA (see subpart E and G of this rule).”

'Iyn’addition to spéé‘ifying these‘e’xceptions 1n the rule, we are proposing to include three
other categori‘éé of information not subject to the requirements of section 6(b). Not only will
these additions cothrm to new statutory requirements established by the CPSIA, but the
additions also will maximize transparency and openness in our disclosure of information.
Therefore, we propose adding the following three categories to the list of information not subject
to the notice and comment requirements of section 6(b)(1):

1. areport of harm posted on the publicly available consumer product safety

information database.



2. information that is publicly available.

3. information that is substantially the same as information that the Commission
previously disclosed in accordance with section 6(b)(1), except as specified in §
1101.31(d).

Section 6A(f)(1) of the CPSA specifically excludes reports of harm posted on the
publicly available consumer product safety information database from the provisions of section
6(b). To reflect this statutory exclusion, we propose revising § 1101.11(b) to include the
following category: “(6) A report of harm posted on the publicly available consumer product
safety information database pursuant to sectioh:'G‘A of the CPSA, 15 U.S.C.f205 Sa.”

Section 6(b) is intended to provide firms w1th a‘frevieié;\/wp'rocess beforé xthek Commission
discloses to the public information obfaiﬁéd“by thc ComfniSsion under the CPSA. Information
already in the public domain has not been obtained by the Commission under the CPSA, nor
would the section 6(b) process serve any purpose with réspect to information already disclosed
other than by the Commission. Neither the statute nor the legislative history suggests that
infonng’ft\%gnkthé‘t\i:s readily avaifaﬁlé fo the public is, or should be, subject to section 6(b)(1). To
increasq’e”;&;ansparency, wé;}z)‘r‘.(';posé r‘reyviysing § 1101.11(b) to include the following category: “(7)
Information théit: is publicly available or that has been disseminated in a manner intended to reach
the public in general, such as ner reports; articles in academic and scientific journals; press
releases distributed through neWS or wire services; or information that is available on the
Internet.”

We also propose adding to the list of information that is not subject to section 6(b)(1)
information that is substantially the same as information that the Commission previously

disclosed in accordance with section 6(b)(1). Section 6(b) does not require a new notice and
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comment process when the agency re-discloses information as to which appropriate notice
already has been conveyed and applicable procedures followed.

Although renotification is not statutorily required, firms currently may request
renotification, or the opportunity to comment on subsequent disclosures of identical information.
See 16 C.F.R. §§ 1101.21(b)(7), 1101.31(d). The purpose of renotification was to provide firms
with another occasion to submit substantive comments on information that the Commission
previously released in accordance with the requirements of Section 6(b).

Our review of the 6(b) process and firms’ comiments, however, reveals that few firms
request renotification or provide substantive claims concerning accuracy, fairness, or reasonable
relation to effectuating the purposes of the statutes the Cemnﬁeeion administers for the staff to
evaluate prior to releasing the infonnafioﬁ. -For example, i‘n:calendar year 2012, approximately
25 percent of firms that received an initiai notice eequested renotification. During the same

period, the Commission renotlﬁed firms on 40 separate occasions. In the majority of these cases,

the firms never responded responded but did not prov1de any comments on the information, or

prov1d1ng any addltlonal mformatlon for the staff to evaluate. Renotification thus generally has
not resulted in new substantive input to staff [nor has the renotification process yielded re-
disclosures that are handled differently from initial disclosures]. In short, renotification in
absence of any statutory requirement for renotification, we propose removing this provision from

the regulation.
Of course, if a firm subsequently discovers new information that is relevant to

information the Commission previously released, such as a reported incident, the firm may

11



supplement its initial comments to the Commission. In addition, the requirements of section

6(b)(1) will apply if the Commission has reason to question the accuracy of the information

proposed for a subsequent release, as specified in the proposed revision to § 1101.31(d).

Therefore, we propose revising § 1101.11(b) to include the following category: “(8) Information

that is substantially the same as information that the Commission previously disclosed in

accordance with section 6(b)(1), except as specified in § 1 101 31(d) ?

In addition, we propose the following technical and conformmg changes to § 1101.11:

A.

In § 1101.11(a)(3), remove: “The Commlssmn or 1ts members employees, agents
or representatives must propose to dlsclose the 1nforma1t10n to the public (see §
1101.12)” and in its place, add: “The Commission, any member of the
Commission, or any employee agent or reoresentatlve including contractor, of
the Commlssmn in an ofﬁcral capac1ty must propose to disclose the information
to the publlc (see § 1101.12)”.

In§1 101.11 (b)(2), remove the statutory citation: “2068(b)” and in its place, add:

In § 1101 11(b)(2) remove the regulatory citation: “16 CFR part 1017” and in its

‘place add: “16 CFR part 1019",

5. Proposed C'hanges to § 1 ] 01 12 (Commission must disclose information to the public)

We propose the followmg technical and conforming changes to § 1101.12:

A.

Remove the heading: “Commission must disclose information to the public” and
in its place, add: “Definition of “public”.”

In § 1101.12(a), remove: “Members, employees, agents, representatives and

contractors of the Commission, in their official capacity” and in its place, add:

12



“Any member of the Commission or any employee, agent, or representative,
including contractor, of the Commission in an official capacity”.

C. In § 1101.12(d), remove: “whom” and in its place, add: “which”.

D. In § 1101.12(f), remove: “Federal” and in its place, add: “federal” wherever

“Federal” appears.

E. In § 1101.12(f), remove: “whom” and in its place, add: “which”.

6. Proposed Changes to § 1101.13 (Public ability to ds'certain readily identity of
manufacturer or private labeler)

Currently, § 1101.13 states:

The advance notice and analysis provisions of section 6(b)(1) ;pply only
when a reasonable persc}nkrec‘,eiying the iriifo‘rn:ug‘t’ion in the form in which it
is to be disclosed and lackihg) )spééiéyli"ied,gxpe\lit;iyéé’c‘an readily ascertain
from théﬁ“iﬁfbfrr’iaf‘iz(\jpi itself theldentxty of (thev xﬁénufééturer or private
labeler’a;f&ﬁ p"c’lrticulé’r:product. The Commission will provide the advance
n‘o‘ticenand opi)\brtu”nity to comment 1f £here is a question whether the
public coﬁld readily ascertain the identity of a manufacturer or private
labeler.

We propose deleting from § 1101.13 the following sentence: “The Commission will
provide the advance notice and 6pp0rtunity to comment if there is a question whether the public
could readily ascertain the identity of a manufacturer or private labeler.” The Commission
adopted a “reasonable person” standard in § 1101.13 for determining whether the advance notice
an.d analysis provisions of section 6(b)(1) would apply to information proposed for disclosure.

Under this standard, if a reasonable person who lacks specialized expertise can readily ascertain

13



the identity of the firm from the information proposed to be disclosed, the information will be
forwarded to the firm for section 6(b) comment. The Commission included the sentence
proposed for deletion when we adopted the final rule in 1983 in response to comments that we
received. 48 FR 57409. Because we believe this sentence is vague and inconsistent with the
reasonable person standard that the Commission adopted, we propose deleting the sentence from
§ 1101.13. ‘

In addition, we propose the following technical change to.§ 1101.13:

A. Remove: “it” and in its place, add: ‘fythe information”,
7. Proposed Changes to § 1101.21 (Form af ﬁatice and opportunity té‘ comment.)

Section 6(b) requires the Commission to “ﬁdfify” maﬁﬁfacturers or p?i;ate labelers of
consumer products before public disclosure of product-reiated information covered by the
statute. Section 6(b) does not prescribe the mediufn to be used for providing the notice.
Similarly, § 1101.21 prescri’bes oral or written notice, but does not specify the medium to be
used for written notice".‘ '

T};ére' héveu\{)éenysigniﬁcanjt édvané'ements irylyinformation technology and communication
since V&:":e‘»té\‘((l‘:(%)pted the rule in 1983 As a result, ﬁse of electronic means to provide notice is
widely accept‘:édby’ other fedefal departments and agencies and courts, among others.

Despite théégédyanceménts, the Commission continues to provide 6(b) notice to firms
via U.S. mail, a more £i;ge~con§ﬁﬁ1ing practice that incurs unnecessary costs, particularly from
printing and mailing the relevant documents. In addition, staff resources are dedicated to
preparing these paper mailings.

To increase efficiency and limit unnecessary expenditures of staff resources, we propose

revising the rule to permit electronic 6(b) notices, to direct the Commission to transmit requisite

14



notices through an electronic medium whenever possible, and to encourage electronic

communication with the Commission. To this end, the Commission proposes the following

changes to § 1101.21:

A.

Insert “(1)” before the sentence, “The Commission will generally provide
manufacturers or private labelers written notice and opportunity to comment on
information subject to section 6(b)(1).”

Insert the following statements after the last sentence in § 1101.21(a): “(2) Any
notice required to be given under ’the’ provisions of this Part 1101 may be
transmitted using electronic means’ of communication. Whenever possible, the
Commission will transmit such notieé électroniéélly.” |

In § 1101.21(b)(8), ihsyéftf;“épplicable contact information for electronic

communication,” between *‘address,” and “and telephone number”.

Section 1101.21(b) specifies the infonﬁation‘:ﬂiat’Wilfi’appear in a section 6(b) notice.

Currently, § 1101.21 (b)(5) states: “A statement that a request that comments be withheld from

disclosure will Be honored.” A‘s’described‘be‘low, in § 1101.31, we propose requiring a rationale,

such as an applicable statutory or regulatory basis or provision, to support withholding a firm’s

comments and an explanation of why disclosure of the comments is not necessary to assure that

the disclosure of the information that is the subject of the comments is fair in the circumstances.

Adopting these revisions, 'proposed § 1101.21(b)(5) would state:

A statement that if the manufacturer or private labeler objects to disclosure
of its comments or a portion thereof, the manufacturer or private labeler
must notify the Commission of such objection at the time the

manufacturer or private labeler submits its comments, provide a rationale,
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such as an applicable statutory or regulatory basis or provision, for why
the comments should not be disclosed, and explain why disclosure of the
comments is not necessary to assure that the disclosure of the information
that is the subject of the comments is fair in the circumstances.

Currently, § 1101.21(b)(7) states: “A statement that no further request for comment will
be sought by the Commission if it intends to disclose the ideptical information in the same
format, unless the firm specifically requests the opportun,i,tsl to éomment on subsequent
information disclosures.” In § 1101.31, the phrasg, ‘5identica1 infoﬁnhtion in the same format,”
requires the Commission to provide 6(b) notice\far subsequent disclosufés of information that
may differ only slightly, without any impact on acéutacy, from the information the Commission
initially released in accordance with section 6(b). The statute by its terms does not require 6(b)
notice for changes in the appearance of the information or for ﬁlinor editorial changes.
Therefore, we propose re\\;ising the phrase to state: “iﬁf;)rmation that ‘is substantially the same”.
In addition, as discussedykaboive, in § 1101.11, we propose removing renotification from the rule.
The renotiﬁééifién 'f)fopess, whxch IS not requlred 'uﬁdér the statute, has not resulted in new
substaryi%f'\?/é’input to staff‘.:':':For thesé"'i‘e‘asons, the Commission proposes revising § 1101.21(b)(7)
to state: “A& Sfatement that no kﬁlr‘ther requeét for comment will be sought by the Commission if
the Commission 1ntends to discIQéé information that is substantially the same as the information
that the Commission pr’eViéiiskl&disclosed.”

In addition, we propose the following technical and conforming changes to § 1101.21:

A. In § 1101.21(a)(1), remove: “the Commission may determine that it is necessary

to provide the notice and opportunity to comment orally, either in person or by
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telephone” and in its place, add: “the Commission may determine that notice and
opportunity to comment orally is necessary”.

B. In § 1101.21(b), remove: “The Commission will provide the manufacturer or
private labeler with” and in its place, add: “The Commission shall, to the extent
practicable, provide the manufacturer or private labeler with”.

8. Proposed Changes to § 1101.22 (Timing: request for time extensions.)

Section 1101.22(a) explains the time for comment.. 'Currently, § 1101.22(a)(1) states:
“Generally firms will receive ten (10) calendar days from the date 6f the letter in which the
Commission transmits the notice to furnish comments to the Commissioﬁ.’ Firms that receive
requests for comments by mail will receive an additional three (3) days to coﬁﬁr’ient to account
for time in the mail.” As discussed above, 1n§ 1101.21, to increase efficiency and limit
unnecessary expenditures of ;s\taff resouréés? we prt)po’sc revising the rule to encourage electronic
communication with th;Cbmn‘liks‘s‘ion whenme:ver posmble ty;ﬁf’i‘é)p()se;ié 1101.22(a)(1) would state:

(1) In the interest of promoting tifﬁely notification, the Commission,
- whenever posyskibl'é’, will transmit electronically to the manufacturer or
private labeler the notice to furnish comments to the Commission.
 QGenerally firms will recéii?é ten (10) calendar days from the date of such
notice, Firms thai receive notice by mail will receive an additional three
3) calendéf«dég;ﬁ:;fo comment to account for time in the mail.

Currently, the first sentence of § 1101.22(a)(2) reads: “Upon his or her own initiative or
upon request, the Freedom of Information Officer may provide a different amount of time for
comment, particularly for firms that receive voluminous or complex material.” We propose

deleting from this sentence the phrase: “Upon his or her own initiative or”. As a matter of
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practice since the rule was enacted, the Freedom of Information Officer generally has not
determined on his own initiative whether a firm would require additional time to comment on
information proposed for disclosure. If a firm requires such additional time, the firm may submit
an extension request to the Freedom of Information Officer for consideration. To account for
actual practice, we propose revising the first sentence of § 1101.22(a)(2) to read: “Upon request,
the Freedom of Information Officer may provide a different amount of time for comment,
particularly for firms that receive voluminous or complexffr:‘laterial.”

Section 1101.11(b) explains the Commission’s precess if a firm does not respond to the
Commission’s 6(b) notice. Currently, § 1101.22(b)(2) reads: “Unless fhe‘” Commission publishes
a finding that the public health and safety requires a lesser period of notice (see § 1101.23), the
Commission will not disclose the information in fewer than 15 days after providing a
manufacturer or private labeler notice and Qpportunity to comment.” As indicated in § 1101.23,
in addition to publishing’a"ﬁ’adin;ggthat the public health andéafety requires a lesser period of
notice, the Commission ‘may disclose informatieﬁ to the public in fewer than 15 days, if the firm
agrees to a lesser penod of notlce or does not ObJ ect to the proposed disclosure. We propose
rev1s1ng § 1101 22(b)(2) to mcorporate thls prov151on Proposed § 1101.22(b)(2) would state:
“The Commlssu)n will not d1sclose the 1nformat10n in fewer than 15 calendar days after
providing a manufacturer or prlvate labeler with notice and an opportunity to comment, unless (i)
the firm agrees to a lesser peried or does not object to disclosure, or (ii) the Commission
publishes a finding that the public health and safety requires a lesser period of notice (see
§ 1101.23).”

In addition, we propose the following technical changes to § 1101.22:

A. In § 1101.22(a)(2), remove: “§ 1101.24” and in its place, add: “§ 1101.23”.
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B. In § 1101.22(b)(1), remove “if it” and insert a comma between “submitted” and
“the Commission.”
9. Proposed Changes to § 1101.23 (Providing less than 15 days notice before disclosing
information.)

As discussed above, in § 1101.21, the Commission, whenever possible, intends to
communicate electronically with firms. Therefore, the Commission proposes inserting the
following statement after the first sentence in § 1101 23(c) “H‘ written notice is provided, the
Commission, whenever possible, will transmit such“notice electronically.”

In addition, we propose the following technlcal and conforminé chapges to § 1101.23:

A. In § 1101.23, insert: “calendar” betw‘e‘en‘ “’15’r’fﬁé§1‘d “days” w}iefe?cr “15” and

“days” appear. | k.

B. In § 1101.23(a), remove: “it” and in its place, add: “the firm” wherever “it”

appeagiin L

C. In the last'sentence 6f §1 101.23(5)", remove: “Where applicable, before releasing

ihfdrmation” and in’ its place, add: “Before releasing information”.
0. Proposed Changes to § 1101.24 (Scope of éomments Commission seeks.)

Curréritly, § 1101 .24(cj/states: ‘;Iéééuests for nondisclosure of comments. If a firm
objects to disclosur”‘eixic‘)f its comrﬁéﬁts or a portion thereof, it must notify the Commission at the
time it submits its comments. If the firm objects to the disclosure of a portion of its comments, it
must identify those portions which should be withheld.” As described more specifically below,
in § 1101.31, we propose revising § 1101.24(c) to require a rationale to support withholding a
firm’s comments and an explanation of why disclosure of the comments is not necessary to

assure that the disclosure of the information that is the subject of the comments is fair in the
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circumstances. A statement requesting that comments be withheld without the firm providing a

rationale will not be sufficient to withhold comments. Therefore, we propose revising §

1101.24(c) to state:

Requests for nondisclosure of comments. If a firm objects to disclosure of
its comments or a portion thereof, the firm must notify the Commission of
such objection at the time the firm submits its comments, provide a
rationale, such as a statutory or regulatory basis or provision, for why the
comments should not be disclosed, and explain why disclosure of the
comments is not necessary to assure that the disclosure of the information
that is the subject of the comments is fair in the circumstances. If the firm
objects to the disclosureof a portion of its comments, the firm must
specifically 1dent1fy those portlons that should be withheld. Conclusory
statements that comments must be w1thheld w1th no supporting basis are

not sufﬁcrent to _]UStlfy a request for nondlsclosure

In addltlon we propose the followmg techmcal changes to § 1101.24(b):

In the first sentence re,rnove: whlch pertains to trade secret or other confidential

’ ’materlal” and in 1ts place, add ‘which refers to trade secret or other confidential

material and information subject to 5 U.S.C. 552(b)(4)”.

In the secorrd sentence, remove: “believes to be confidential or trade secret
material and must state with specificity the grounds on which the firm bases it
claims” and in its place, add: “believes to be confidential or trade secret material
or subject to 5 U.S.C. 552(b)(4) and must state with specificity the grounds on

which the firm bases its claims”.
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11.  Proposed Changes to § 1101.25 (Notice of intent to disclose.)

As discussed above, with respect to § 1101.21, the Commission is revising the rule in part
to reflect the significant improvements in information technology since 1983. Therefore, we
propose adding the following sentence to the end of § 1101.25(c): “If written notice is provided,
the Commission, whenever possible, will transmit such notice electronically.”

In addition, we propose the following technical changesto § 1101.25:

A. In § 1101.25, remove” “5 days” and in its placé, add: “five (5) calendar days”

wherever “5 days” appears.

B. In the first sentence of § 1101.25(a), remove: “that it infe.nds” and in its place,

add: “that the Commission intends”. i |

C. In the second sentencé:”(;fi §‘ 1101.25(a), rerhsve the comma between “decision”

and “copieks”‘band in its place, add: ’\“‘éﬁd”.

D. In the ﬁrét se"ntenxceyof § 1101.25(b), remove: “its” and in its place, add: “the

Commission’s”.

E. In § 1101.25(b), remove the sentence: “For example, the Commission may
determine it is necessary to warn the public quickly because individuals may be in
~danger from a prqquct hazard or a potential hazard, or to correct product safety
inf(;rfﬁation releéééa by third persons, which mischaracterized statements made
by the Comnnssmn about the product or which attributes to the Commission
statements about the product which the Commission did not make” and in its
place, add: “For example, the Commission may determine that the public must be
warned more quickly than five (5) calendar days because of danger from a

product hazard or a potential hazard, or to correct product safety information
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released by third persons, which mischaracterizes statements made by the
Commission about the product or which inaccurately attributes to the Commission
statements about the product”.
F. In the first sentence of § 1101.25(c), remove “which” and in its place, add: “that”.
12. Proposed Changes to § 1101.31 (General requirements.)
Currently, § 1101.31(b), which addresses the inclusion of a firm’s comments, reads:
Inclusion of comments. In disclosing any i%lformation under this section,
the Commission will include any com’me‘r’lts or othér information
submitted by the manufacturer or private labeler unless the manufacturer
or private labeler at the time it submits its section 6(b) comments
specifically requests the Commission not to include the comments or to
include only a designated portion o’f the comménts'and disclosure of the
comments on sucha designa;[éd portidﬁ is not necessary to assure that the
disclosufé of the infoﬁnation which is the subject of the comments is fair
‘in;the circums:ta'n’c‘es’.
We propose revising this ‘S"'eht)ence‘.‘ b
As a'n"'tfzini(tigl matter, tﬂé Commissibn must include with the disclosure, a firm’s comments
if the manufacturef rér private labeler requests inclusion, and inclusion is permitted by and
subject to the requirements of section 6(b)(1). 15 U.S.C. 2055(b)(1). In instances where the firm
does not request disclosure, section 6(b)(1) grants the Commission discretion in releasing a
firm’s comments, stating that “the Commission may . . . include with the disclosure any
comments or other information or a summary thereof . . . to the extent permitted by and subject

to the requirements of this section” (emphasis added). 1d.
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When the Commission adopted the final rule in 1983 interpreting section 6(b)(1), we
stated that we “intend[] to follow the general policy of disclosing comments unless the
manufacturer specifically requests they be withheld.” 48 FR 57422, We recognized that a
blanket policy always allowing a firm’s comments to be withheld, even though the comments
contained no confidential commercial or trade secret information, would not be a desirable
outcome. 48 FR 57423. The Commission was concerned that such a policy “would
unnecessarily block the release of information, even though t”hle",Commission has taken the
requisite reasonable steps to assure that the information is accurate and disclosure would be
reasonably related to effectuating one or more purposes of the statuteé the ;C,ommission
administers.” Id. We stated our belief that section 6’(‘b)f~,‘,‘s‘h0uld not be constr;led to permit a firm
to frustrate the disclosure of inforrnakti"érf’siiﬁply by makir‘ig}a blanket claim of confidentiality for
the information contained in its commeﬁt’s.” Id.’ Fbr ﬁrms that made blanket claims, the
Commission stated in thé prearhble that we would nétify the firm that disclosure of the firm’s
comments is necessary to assure that disclosure of the information was fair in the circumstances.
In these instanCéS5i\wé would:‘ (1 ) ask é firm to summarize the firm’s comments, or provide an
editedA\"/"erSion for publi(é'dci‘S(:lqsur’e:; (@) ask a firm to consent to the disclosure of information
without the firm’s comments;ig{f‘@) disclose the information “with an explanatory statement that
the manufacturer furnished data necessary to place the information in context but did not consent
to its disclosure.” Id. ;

Our review of how firms typically submit comments under section 6(b) and staff’s
subsequent processing of such comments, however, indicates that most comments are withheld.
Most firms request that their comments be maintained in confidence, even where the firms do not

provide any specific comments on the disclosure, or do not object at all to disclosure of the
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information. For example, even when a firm’s only comment is that the firm does not object to
disclosure, the firm may request that this comment — that it has “no objection to disclosure” —
be withheld in confidence. Staff has withheld comments in this circumstance even though the
comments state only that the firm has no objection to disclosure of the information. In effect,
staff adopted a blanket policy of withholding where such a policy was never intended.

To obtain more substantive and useful information fryom"ﬁrms who object to disclosure of
comments, we are proposing to revise the regulation to require firms to provide a rationale for
why comments should not be disclosed and an explanation of why disclosure of the comments is
not necessary to assure that the disclosure of the information is fair in the ¢ircumstances.
Conclusory assertions that comments be withheld without a rationale will not be sufficient to
withhold comments. In addition, a firm’s comment that it has no objection to disclosure, without
any additional comments, will not be sufﬁcient ’to jﬁStify withhbiding. Proposed § 1101.31(b)
would state: |

Inclusiéri‘ofcomments. In disclo"’sii’n’g any information under this section,
theComm1551on may and "I‘iipén the ‘r'équest of the manufacturer or private
labeler shﬁaﬁ,‘incluée any comments or other information or a summary

' thereof submitted by the manufacturer or private labeler to the extent
perrriitted by and subject to the requirements of section 6(b). If the
manufacturer or pfivate labeler, at the time it submits its section 6(b)
comments, specifically requests that the Commission not include the
comments, or include only a designated portion of the comments, the
manufacturer or private labeler must provide for evaluation by the

Commission, a rationale, such as an applicable statutory or regulatory
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basis or provision, supporting such withholding and an explanation of why
disclosure of the comments is not necessary to assure that the disclosure of
the information that is the subject of the comments is fair in the
circumstances.
Currently, § 1101.31(d), which pertains to information the Commission previously
disclosed, reads:
Information previously disclosed. 1f the COﬁmission has previously
disclosed, in accordance with se¢tipi1:6(b):(1), the idehtiqgl information it
intends to disclose again in the Séxne format, it will not customarily take
any additional steps to assure accura:cy;’im{g’:ss the Commission has some
reason to question its aczliéiirécy or unless’{ﬂé firm, in its comments
responding to the Commission’s initial section 6(b) notice, specifically
requests the ’opportunity to cor’ntnenj: on sﬁbsequent disclosures, or unless
the Commission detgnnines thakt‘s'ﬁfﬁcient time has passed to warrant
\' éeéking sectioh‘ 6(bj éommeﬁt )‘again.‘ Before disclosing the information
the Comm"i‘ssion will again review the information to see if accuracy is
called into question and‘will further look to whether disclosure is fair in
the éircu{pstances and reasonably related to effectuating the purposes of
the Acts ”t}er Cbﬁlmission administers.
We propose two revisions to this provision. First, we propose removing: “If the
- Commission has previously disclosed, in accordance with section 6(b)(1), the identical
information it intends to disclose again in the same format, it will not customarily take any

additional steps to assure accuracy unless the Commission has some reason to question its
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accuracy” and in its place, adding: “If the Commission intends to disclose information that is
substantially the same as information that the Commission previously disclosed in accordance
with section 6(b)(1), the Commission is not obligated to take any additional steps to assure
accuracy unless the Commission has reason to question the accuracy of the information”. In its
current form, the phrase, “identical information it intends to disclose again in the same format,”
requires the Commission to provide 6(b) notice for subsequent diéclosures of information that
may differ only slightly, without any impact on accuracy, ﬁ'ofn the information the Commission
initially released in accordance with section 6(b). When we adopfed the final rule in 1983, the
Commission specifically included “same format” in response to a comment that requested this
addition. 48 FR 57414. The Commission agreed with the request, stating: “thé’format of the
disclosure (other than summaries of 1nformat10n previouély" released) or the intended audience
may be of significant intcrest to the firm and may warrant coniﬂént.” Id. Under a strict reading
of the current provisign,fho’\’zveviéf; changes in the apﬁeéréﬁdé of the k‘information, such as the use
of different fonts or laybﬁts, and ﬁiﬁor ¢ditoriai 'icfhanges, such as the insertion of a comma to the
text, withoﬁf anylmpact on f‘hét accéﬁraés? of the inférmation, would require the Commission to
providé ‘subsequent 6(b) notice. Wé do not beliéve the statute requires subsequent 6(b) notice in
these circumstances. In additidn, we propose deleting the word, “some,” from the phrase, “some
reason.” “Reason”’ provides the ‘staff with a more definitive standard for when staff will take
additional steps to assuré accuracy.
Second, we propose deleting from § 1101.31(d) the following:
or unless the firm, in its comments responding to the Commission’s initial
section 6(b) notice, specifically requests the opportunity to comment on

subsequent disclosures, or unless the Commission determines that
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sufficient time has passed to warrant seeking section 6(b) comment again.
Before disclosing the information the Commission will again review the
information to see if accuracy is called into question and will further look
to whether disclosure is fair in the circumstances and reasonably related to
effectuating the purposes of the Acts the Commission administers.
Regarding the ﬁrst sentence on renotification, as discussed adec;‘ in § 1101.11, the majority of
firms that receive renotification fail to respond, respon«d’bi‘it‘ dé not provide any comments on the
information, or simply repeat the same claims that they submitted m response to the initial
notice, without providing any additional inforrh&tibn for the staff to eQaIUéte. The Commission
proposes deleting renotification from § 1101 .31(d).’ ’Regarding the second sehteﬁce, the statute
does not require the Commission to 4c:0nduct another 6(b)'ir:e‘view for information that the
Commission already has released to the public. Fof these reasons, we propose deleting these
sentences from the regulation. |
Incorporating the changes discussed above, proposed § 1101.31(d) would state:
“Information pr\“él"/’“ia'zytsly disc}béefd; If th;'C'dmmigsi6ﬁ5~‘intends to disclose information that is
substaﬁiiaily the same a‘s"“informat’i‘o‘ﬁ that the Corﬂmission previously disclosed in accordance
with sectiorklyj6(b)(1 ), the Corr;fﬁiSSion is\not obligated to take any additional steps to assure
accuracy unless thyezfa;CQmmission has reason to question the accuracy of the information.”
We also propose tﬁé‘%fd‘liowing technical and conforming changes to § 1101.31:
A. In § 1101.31(a), remove: “The Commission will attempt to make its decision on
disclosure so that it can disclose information in accordance with section 6(b) as
soon as is reasonably possible after expiration of the statutory fifteen day

moratorium on disclosure” and in its place, add: “The Commission will attempt to
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make its decision on disclosure so that the Commission can disclose information
in accordance with section 6(b) after expiration of the statutory 15-day prohibition
on disclosure”,

In § 1101.31(c), remove: “To the extent it is practical the Commission will also
accompany the disclosure with any other relevant information in its possession
that places the released information in context” and in its place, add: “The
Commission also will accompany the disclcé\Ure,‘ to the extent practicable, with
any other relevant information in the Con‘lmissior.l’sx j;)ossession that places the

released information in context™,

13. Proposed Changes to § 1101.32 (Reasonable Steps fo assure information is accurate.)

We propose the following technjcal'changes to § ’1 101.32:

A.

B.

In § 1101.32(a), remove: “it” and in its place, add: “that the Commission”.
In§1 101.32(a)(3), remove: “it” and in its place, add: “the information”.

In§ 1101 32(b) remove: “1t” and i in its place, add: “the Commission”.

| *"In§ 1101. 32(b)(3), remove: “mvestlgatmg its accuracy” and in its place, add:

1nvest1gat1ng the accuracy of the 1nformat10n

In § 1101 .32(b)(4), insert: “that” between “accuracy of the information” and “the

Comrmssmn proposes to disclose”.

14.  Proposed Changes to § ] 101.33 (Reasonable steps to assure information release is fair in

the circumstances.)

Currently, § 1101.33(a)(1), which provides an example of the reasonable steps the

Commission will take to assure disclosure of information to the public is fair in the

circumstances, states: “The Commission will accompany information disclosed to the public
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with the manufacturer’s or private labeler’s comments unless the manufacturer or private labeler
asks in its section 6(b) comments that its comments or a designated portion thereof not
accompany the information.”

We propose revising the first part of this section to conform to 15 U.S.C. 2055(b). As
discussed above, in § 1101.31, the Commission must include with the disclosure a firm’s
comments if the manufacturer or private labeler requests inclusion and inclusion is permitted by
and subject to the requirements of section 6(b)(1). 15 USC éOSS(b)(l). In instances where the
firm does not request disclosure, the Commission has discretion in “releasing a firm’s comments.
Id. To reflect the statutory language, we propos')'é‘revising the first paft of §1101.33(a)(1) to
state: “To the extent permitted by an‘cjlksu’bject to thé"requiremehts of section 6(b), the
Commission may accompany informa"tiéﬁj’disc;losed to the public with the manufacturer's or
private labeler's comments or other infokrrﬁationxc;f a silmmary ”t}{\iérepf,n

In addition, we“bfopés\e" revising § 1 101 .33(a:)(1)’t:o' ’r’equire firms to provide a rationale
for why the comments éhould not be disclosed aﬁd an explanation of why disclosure of the
comments is ndf necessary to assure that the disclosure of the information is fair in the
circurrisfances. To encourage ﬁrﬁls to provide useful information and clarifying comments, as
discussed aboy'\'/c‘,‘ m § 1101 .31,‘%We, propose revising the regulation to require specific information
for the Commissi-(;rzi"fbt consider, The second part of § 1101.33(a)(1) would state:

unless the fhanufacturer or private labeler asks in the firm’s section 6(b)
comments that the comments or a designated portion thereof not
accompany the information, provides a rationale, such as an applicable
statutory or regulatory basis or provision, for why the comments should

not be disclosed, and explains why disclosure of the comments is not
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necessary to assure that the disclosure of the information that is the subject
of the comments is fair in the circumstances. If the firm objects to the
disclosure of a portion of the firm’s comments, the firm must specifically
identify those portions that should be withheld. Conclusory statements
that comments must be withheld with no supporting basis are not
sufficient to justify a request for nondisclosure.

Incorporatihg the changes outlined above, propqséd § 1 101.33(a)(1) would state:
To the extent permitted by and subjéc;t to’the requi’r:emkents of section 6(b),
the Commission may accompany information disclosed to the public with
the manufacturer's or private labeler's comments or other information or a
summary thereof unless the manufacturer kor private labeler asks in the
firm’s sectio,n‘6(b) comments that the commentébra designated portion
thereof not accdﬁipany the ihformatién; provides a rationale, such as an
applicable‘_s@tutory;or regulator}; basis or provision, for why the
’comm;arg,ts shouid' nbt Be disélosed, and explains why disclosure of the
comments i\isfhot necéSSary to assure that the disclosure of the information

' that is the subjééfof the cofnments is fair in the circumstances. If the firm
objé'izts to the diséldsure of a portion of the firm’s comments, the firm
must spéciﬁcally identify those portions that should be withheld.
Conclusory statements that comments must be withheld with no

supporting basis are not sufficient to justify a request for nondisclosure.
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Currently, § 1101.33(b)(3), which provides an example of information that would not be
disclosed because the information generally would not be considered fair in the circumstances,
reads:

Disclosure of the work-product of attorneys employed by a firm and
information subject to an attorney/client privilege, if the Commission has
obtained the information from the client or the attorney, the attorney or
client advises the Commission of the confidential nature of the
information at the time it is submittéd;"to the Co@iééiqn, and the
information has been maintaineafih confidence by the élieﬂtland the
attorney. ’ :

In general, we believe that ﬁrf\r'lé:\%faiVe these protections when they submit information to
the Commission that is attorney work-product 6r subject to the attorney/client privilege.
Moreover, firms rarely claim in their comments to the Commission that the information proposed
for disclosure contains information subject to the 5ttomey/client privilege or the work-product
doctrine, For e)’;a;ﬁple, inFY 2’012“, our FOIA” ofﬁcé processed approximately 459 notices under
section:;‘6(b)‘. Of those 45“9“11’0tices,’ ﬁrms claimed“’attomey/client privilege and/or the work-
product doctriné in only approXi’mately 12 instances. The majority of firms that asserted this
claim did not identify the specific information to which the claim pertained, but included the
claim in a broad list of clalms that included confidential business information and general
fairness objections. For these reasons, we propose removing § 1101.33(b)(3) from the

regulation.
Currently, § 1101.33(b)(4), which provides another example of information that would

not be disclosed because the information generally would not be considered fair in the
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circumstances, reads: “Disclosure of a firm’s comments (or a portion thereof) submitted under
section 6(b)(1) over the firm’s objection.” As discussed above, in § 1101.31, we propose
revising the regulation to require that firms provide a rationale for why comments should not be
disclosed and an explanation of why disclosure of the comments is not necessary to assure that
the disclosure of the information is fair in the circumstances. In addition, because we propose
removing § 1101.33(b)(3) from the regulation, we will renumber § 1101.33(b)(4) as §
1101.33(b)(3). Proposed § 1101.33(b)(3) would state: G

Disclosure of a firm’s comments (or a pdrtion thefeoi’) ’submitted under

section 6(b)(1) if the firm provides é rationale, such as an applicable

statutory or regulatory basis or provision, for why the comments should

not be disclosed and éxplains why disclosure of the comments is not

necessary to assure that the disclosure of the info‘fﬁlation that is the subject

of the ‘go‘fr\lr:he’hts is fair in thé czrcumstances
In addition, we p;opose theﬁi\f;))llpwing tc:;h;ﬁical corrections to § 1101.33:
Ao Inthe second séhtérice éf § "14101_'33’(3)(2)’ remove: “information it its possession”
- and in it§ place, add:"‘f‘informatioynxi;lz its possession”.
B. In the first senteﬁce of § 1101.33(a)(3), remove: “it” and in its place, add: “the
Commission”. |
C. In § 1101.'33(3,)(3‘), remove: “For example, the Commission may determine it is
not appropriate to issue a nationwide press release in a particular situation and
rather will issue a press release directed at certain localities, regions, or user

populations” and in its place, add: “For example, the Commission may determine

that issuance of a nationwide press release in a particular situation is not
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15.

16.

17.

appropriate and rather will issue a press release directed at certain localities,
regions or user populations”.

D. In the second sentence of v§ 1101.33(a)(4) add after “information piecemeal” the
phrase: “if such disclosure would be unfair”.

E. In § 1101.33(b)(1), remove: “in concidence” and in its place, add: “in
confidence”.

F. In § 1101.33(b)(2), insert: “staff” betwe‘en‘ ‘:‘D‘isc}psure of” and “notes”.

Proposed Changes to § 1101.34 (Reasonable s'tekps to assu;é information release is

“reasonably related to effectuating the pz;rposes of the Acts” thé Commission

administers.) | ’

We propose the following techfﬁéal'changes to § 1 101.34(a)(2):

A. Remove: “Purposes of thé FHSA; FFA, PPPA énd RSA” and in its place, add:
“Purposes‘ of the FHSA, FFA, PPPA, RSA, CSPA, VGBA, and CGBPA”™.

B. In the first sentence, insert: “and dther” between “transferred” and “acts”.

Propo&‘ed Changes to § 1101 .41 (Generally.)

WQ propose the fyoylxlowing technical chang‘es to § 1101.41:

A. ’ In§ 1101 .41(a;(4j? capitali;ie “information”.

B. In §‘\1’101 41(b), ¥e'move: “transferred act” and in its place, add: “transferred and
other acts. “

C. In § 1101.41(b), remove: “transferred acts” and in its place, add: “transferred and
other acts”.

Proposed Changes to § 1101.42 (Imminent hazard exception.)
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Currently, § 1101.42(b), which discusses the scope of the imminent hazard exception,
reads:

This exception applies once the Commission has filed an action under
section 12 of the CPSA (15 U.S.C. 2061), in a United States district court.
Once the exception applies, information may be disclosed to the public
while the proceeding is pending without followiﬁg the requirements of
section 6(b)(1) if the information concerns or félates to the product alleged
to be imminently hazardous. Upon termination of the proceeding,
information filed with the court or otherwise made public is not subject to
section 6(b). Information in the Conimissikqn’,s possession which has not
been made public is éﬁgject to section 6(b)’.~"'~'

We propose the following revisif)l{s to §‘ 1 101".42(b):

1. Inthe second 'is‘"er‘iktenpe, remévé:‘:‘,‘wh‘ile ‘thef"\p'r‘oceediﬁg is pending”.
2. Remové thé third and fourth sente’hces.

’We\‘i‘éééighize that whe;l the Comﬁﬁss’ion adapted the final rule in 1983, we decided, in
responsél’tfo a comment, tliét’“docu&énts in the C;mmission’s possession that concern a product
for which it has filed an immiﬁéﬁt hazard éction and that it has not made publicly available” are
subject to the 6(b) 'rkequirements.‘ 48 FR 57425. We stated that “these documents are more
similar to documents prepared during the course of other Commission’s activities which are
routinely subject to section 6(b) and, therefore, will be treated accordingly.” Id. We do not
believe, however, that the statute imposes these restrictions on the Commission’s release of
information. Upon the Commission’s filing of a section 12 action, we believe that information

may be disclosed to the public during and after the proceeding, even if the information was not
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filed with the court or otherwise made public. Therefore, we propose deleting, “while the
proceeding is pending”, from the second sentence and removing the third and fourth sentences
from § 1101.42(b).
18 Proposed Changes to § 1101.45 (Adjudicatory proceeding exception.)
We propose the following technical correction to § 1101.45(b):
A. Remove: “FAA” and in its place, add: “FFA”,
19. Proposed Changes to § 1101.46 (Other administrotii)e‘ or judicial proceeding exception.)
We propose the following technical correctlon to §1101 46(b)(7)
A. Remove: “Secretary” and in its place add: “Secretariat”.
20. Proposed Changes to § 1101.51 (Commzsszon?inyzt_e,rpretatzon. )
We propose the following teehriical corrections to § 1101.51(b):
A. In the first sentence, replace “it” with “the information” wherever “it” appears.
21. Proposed Changes to § 1101.52 (Procedure for retraction.)
We propose the followmg techmcal and conformmg changes to § 1101.52:
A : In § 1101 52(a) remove the comma between “distributor” and “or”.
B In § 1101.52(b), remove: “the Commission or an individual member, employee,
agent, contractor or represeﬁtative of the Commission” and in its place, add: “the
Copprﬁisgion, any ﬁiember of the Commission, or any employee, agent, or
represeptétive;j’"ﬁiﬁeluding contractor, of the Commission in an official capacity”.
C. In§ 1101 .52<b), remove: “The request must be in writing and addressed to the
Secretary, CPSC. Washington, D.C. 20207” and in its place, add: “The request

must be in writing and sent via either electronic mail to cpsc-os@cpsc.gov or first
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class mail to The Secretariat, Office of the Secretary, U.S. Consumer Product
Safety Commission, 4330 East West Highway, Bethesda, MD, 20814-4408.

D. In § 1101.52(c)(2), add: “that” between “information” and “the firm”.

E. In § 1101.52(d), remove: “the Commission or any individual member, employee,
agent [sic] contractor or representative of the Commission” and in its place, add:
“the Commission, any member of the Commission, or any employee, agent, or
representative, including contractor, of the Commission in an official capacity”.

F. In § 1101.52(d), remove: “If the Commission finds that fuller disclosure is

necessary, it will publish a retraction in the manner it determines appropriate
under the circumstances” and in its place, add: “If the Commission finds that
fuller disclosure is neeessé\ryi, the Commissié’n will publish a retraction in the
manner that the Commission determines appropriate under the circumstances”.
G. In § 1101 52(e) replace “1ts” w1th “the Commlssmn s”
22. Proposed Changes to § 1101 61 (Generally )
We propose the followmg techmcal correc‘uon to § 1101.61(b)(3):
| A. Remove the period and in its place, add: “; or”.
23. Proposed Changes to § 1101.63 (Information submitted pursuant to section 15(b) of the
CPSA.) ;

Currently, § 1101 .63(c)t:reads: “Section 6(b)(5) does not apply to information
independently obtained or prepared by the Commission staff.” The legislative history indicates
that in granting the Commission broad information-gathering powers, the Commission was
intended to have access to section 15 information, such as trade secrets and other sensitive cost

and competitive information, which would not otherwise be available to the public or to
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government. H.R. Rep. No. 92-1153, at 31 ( 1972). The apparent intent was not to protect
information that the staff could identify or prepare independently from material in the public
realm, but only to limit disclosure of confidential trade secret and competitive information not
otherwise publicly available. Id

Technological advances since enactment of the 1983 regulation merit further refinement
of this exception. For example, Internet resources, which did not exist at the time of the
enactment of the 1983 regulation, have significantly ex/p@nded the public availability of
information about products; this public information ¥na); also be a part of a firm’s section 15
report. Searching the name of a product in any Iﬁtemet search engine mjéy‘yield significant
information about a product, including product reviews.and Internet sites orkkret‘a'il locations
where the product can be purchased. | Thé Commission does not believe that the restriction on
the disclosure of information contained in reports éubmiﬁed to the Commission pursuant to
section 15(b) was intended to apply to such publicly-a\;éilable‘inforrﬁation. Indeed, inclusion of
such information wouid frustrate the transparerif disclosure of information if readily available
informatjon’ from the public déﬁ}ain could ﬁdt beydis‘closed simply because a firm included such
infonﬁét«ion in a section 15(b) repo&to the Commission. Therefore, information that a firm
submits to th:e‘ 'Commission plirguant to Séction 15(b) that is readily available to the public
because, for exar;lplé:‘the inforrﬁétion appears in newspaper articles, on retailer websites, in
product reviews, in the consumer product safety information database, or in other sources,
constitutes information that ié independently obtained under this provision and thus not subject
to the requirements of section 6(b)(5).

Accordingly, we propose revising § 1101.63(c) to state:
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24.

III.

Section 6(b)(5) does not apply to information (1) independently obtained
or prepared by the Commission staff or (2) identified by the Commission
staff through publicly available sources. For example, information that is
publicly available or that has been disseminated in a manner intended to
reach the public in general, such as news reports; articles in academic and
scientific journals; press releases distributed through news or wire
services; information that is available on the 1nternet; or information
appearing on the publicly available consumer prodﬁct safety information
database established pursuant to section 6A of the CPSA, 15 U.S.C.
2055a, does not fall within section 6(5)(5)'§ disclosure limits.

Proposed Changes to §1101. 7‘1"¢jyi(lyje‘le’gatzjon of az)ytho‘rity. )

We propose the following techn’ic“éilk chaﬁéeéi’to § 110151‘? ‘

A. In § 11,0"1'.k7i:rem6ve: “Secrefary’? and in its,:i:)lace, a(;d: “Secretariat” wherever
“Secretaly'y};”? appears;& [k

B. In§ 1101.71(a),r‘en’10ve: “section 27(b)(9) of the CPSA 15 U.S.C. 2076(b)(9)”
and in its place, add: “27(b)(10) of the CPSA, 15 U.S.C. 2076(b)(10),”.

C. I § 1101.71(b), remove: “Findings not deleted” and in its place, add: “Findings
not delegated”.

D. In § 1101.71(b)( 1’5, insert: “calendar” between “15” and “days”.

E. In § 1101.71(b)(2), insert: “calendar” between “(5)” and “days”.

F. In § 1101.71(b)(2), remove the semicolon and in its place, add a period.

G. In § 1101.71(b)(3), remove: “it” and in its place, add: “the Commission”.

Environmental Considerations
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The Commission’s regulations address whether the Commission is required to prepare an
environmental assessment or an environmental impact statement. 16 CFR part 1021. These
regulations provide a categorical exclusion for certain CPSC actions that normally have “little or
no potential for affecting the human environment.” 16 CER 1021.5(c)(1). This proposed rule
falls within the categorical exclusion.

IV.  Regulatory Flexibility Analysis

Under section 603 of the Regulatory Flexibility Act (RFA), when the Administrative
Procedure Act (APA) requires an agency to publish “a'general no‘tic’ég‘oﬁf 1proposed rulemaking, the
agency must prepare an initial regulatory ﬂexiBility analysis (IFRA) asse’ési,ng the economic
impact of the proposed rule on small entities. 5 U.S.C. 603(a). As noted, the Commission. is
proposing to update the regulation that interprets section 6(b) of the CPSA. Although the
Commission is choosing to issue the rule through notice and comment procedures, the APA does
not require a proposed rule when an agency iséues an ihtérpretiye rule. Therefore, no IRFA is
required under the RFA : 'Moreovér; :che proposed rule would not establish any mandatory
requirem@hts‘~:éhd“iv6ﬁld nof iﬁi‘prbs'eiéhy""c)b’liga’t’igxn; on small entities (or any other entity or
party). L » | / |
V. Papei‘Wbrlg Reduction Act

The Paper;VOfk Reductidfl }Act (PRA) establishes certain requirements when an agency
conducts or sponsors a “colleCfion of information.” 44 U.S.C. 3501-3520. The proposed rule
would amend the Commission’s rule that describes the agency’s procedures for providing
manufacturers and private labelers with advance notice and “a reasonable opportunity to submit
comments” to the Commission on proposed disclosures of product-specific information. The

proposed rule would not impose any information collection requirements. The existing rule and
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the proposed amendment do not require or request information from firms, but rather, explain the
Commission’s procedures that provide an opportunity for firms to comment on product-specific
information before disclosure. Thus, the PRA is not implicated in this proposed rulemaking.

VL. Executive Order 12988 (Preemption)

According to Executive Order 12988 (February S, 1996), agencies must state in clear
language the preemptive effect, if any, of new regulations. Section 26 of the CPSA explains the
preemptive effect of consumer product safety standards issued under the CPSA. 15 U.S.C. 2075.
The proposed rule is not a consumer product safety standard, but ‘ra‘ther, is an interpretive rule
that would interpret section 6(b) of the CPSA. ~"'15fl1;1erefore, section 26 of k‘the CPSA would not
apply to this rulemaking. |
VII. Effective Date

The APA generally requires that the effective date of a rﬁlc be at least 30 days after
publication of the ﬁnalrule ‘5 U.S.C. 553(d7).':"\,H(’)W§:‘;e‘r; aﬁ ’earlier(effective date is permitted for
interpretive rules and siétéments ofjpplicy. 1 Thus, this proposed rule is excepted from the
APA effecﬁ{ré dété’ requiremént : Id.:‘5‘5”3(a)’(2).

“Because CPSC 1s giving notice and soliciting comment (even though notice and comment
procedures are not required), thé public and potentially affected firms will have significant
advance notice of the agency’s préposed rule. Moreover, implementation of the rule will not
result in the imposition of ‘new:,‘”rhandatory requirements on firms. Therefore, the Commission
proposes that the effective date be the date of publication of a final rule in the Federal Register.
VIII. Request for Comments

The Commission requests comments on all aspects of the proposed rule. Comments

should be submitted in accordance with the instructions in the ADDRESSES section at the
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beginning of this notice. Written comments must be received by [INSERT 60 DAYS AFTER

DATE OF PUBLICATION IN THE FEDERAL REGISTER].

List of Subjects in 16 CFR Part 1101

Administrative practice and procedure; Consumer protection.
Accordingly, the Commission proposes to amend 16 CFRpart 1101 to read as follows:

PART 1101—INFORMATION DISCLOSURE UNDER SECTION 6(B) OF THE

CONSUMER PRODUCT SAFETY ACT |

Subpart A - Background

Sec. M |

1101.1 General background.jf |

11012~ Scope.” ‘
Sﬁbpart B- Infomiation Sﬁbject to Notice and Analysis Provisions of Section
6N E

1101.11 Genéraly_,applica‘ti'on of provisions of section 6(b)(1).

110112 Definition of “public”.

1101.13 Public ability to ascertain readily identity of manufacturer or private labeler.
Subpart C — Procedure for Providing Notice and Opportunity To Comment Under
Section 6(b)(1)

1101.21 Form of notice and opportunity to comment.
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1101.22

1101.23

1101.24

1101.25

1101.26

Timing; request for time extensions.

Providing less than 15 days notice before disclosing information.
Scope of comments Commission seeks.

Notice of intent to disclose.

Circumstances when the Commission does not provide notice and opportunity to

comment.

Subpart D — Reasonable Steps Commission Will Take To Assure Information It

Discloses Is Accurate, and That Disclosure Is Fair in the Circumstances and

Reasonably Related to Effectuating the Purposes of the Acts It Administers

1101.31

1101.32

1101.33

1101.34

General requirements. ’

Reasonable steps to assu:re info‘rmation is‘éécf\.xrate.

Reasonable steps to assur”é;‘inforvrl{étibnfrrelease 1sfa1r in the circumstances.
Reasonaﬁie éteps to assure information reléése is “‘reasonably related to

effectuating the purposes of the Acts” the Commission administers.

Subpaf‘t E - Statutory Exceptions of Section 6(b)(4)

1101.41

1101.42

1101.43

1101.44

1101.45.

1101.46

Generally.

" Imminent hazard‘exception.

Sect‘ibqk6(b)(4)(A‘;)" exception.
Rulemakiﬁé proceeding exception.
Adjudicatory proceeding exception.

Other administrative or judicial proceeding exception.

Subpart F — Retraction

1101.51

Commission interpretation.
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1101.52 Procedure for retraction.

Subpart G — Information Submitted Pursuant to Section 15(b) of the CPSA

1101.61 Generally.
1101.62 Statutory exceptions to section 6(b)(5) requirements.
1101.63 Information submitted pursuant to section 15(b) of the CPSA.

Subpart H — Delegation of Authority to Informatio‘n'y Group

1101.71 Delegation of authority.

AUTHORITY: Section 6(b) of Public Law 92-573, as amended by Section 211 of Public Law

110-314, 122 Stat. 3016, 15 U.S.C. 2055(b), 5 US.C. 553(b).

Subpart A—Background

§ 1101.1 General backg'ro‘l‘lnd.‘

(a) Basic purposé,~~ This rule” séfs forth thé! Cons;lrher Prko‘k(’iuct Safety Commission's policy
and procedure‘up’der ‘sectiyojr\ls 6(b)(i)—(5) of the Cl(;nsumer Product Safety Act (CPSA) (15 U.S.C.
2055(b)3(,1,,)'(5‘)) whiéh ‘fclafe to public disclosure of information from which the identity of a
manufactﬁi;éfi' or private labéléxj ofa product can be readily ascertained. In addition, these rules
provide for retféétion of inaccuiiate or misleading information the Commission has disclosed that
reflects adversely oﬁ the safety of a consumer product or class of products or on the practices of
any manufacturer, private lébeler, distributor or retailer of consumer products as required by
section 6(b)(7) of the CPSA (15 U.S.C. 2055(b)(7)).

(b) Statutory requirements. Section 6(b) establishes procedures that the Commission must
follow when it releases certain firm specific information to the public and when it retracts certain

information it has released.
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(1) Generally, section 6(b)(1) requires the Commission to provide manufacturers or private
labelers with advance notice and opportunity to comment on information the Commission
proposes to release, if the public can readily ascertain the identity of the firm from the
information. Section 6(b)(1) also requires the Commission to take reasonable steps to assure that
the information is accurate and that disclosure is fair in the circumstances and reasonably related
to effectuating the purposes of the Acts administered by the Commission. Disclosure of
information may not occur in fewer than 15 calendar days after notice to the manufacturer or
private labeler unless the Commission publishes a ﬁnding that the"’[”)Ubylic health and safety
requires a lesser period of notice. Section 6(b)(4) ‘é‘stablishes exceptioﬁsl to these requirements.
Section 6(b)(5) creates additional limitations, as w:e’ll as exc‘epﬁOns to these iimitations, on the
disclosure of information reported to the ’C'ommission under section 15(b) of the CPSA.

(2) Section 6(b)(2) requires the Coﬁimissioﬁ {d provide further notice to manufacturers or
private labelers where the CgfﬁmiSsion proposes to diSClééé product-épeciﬁc information the
firms have claimed to be inaccurate. ’

(3) Section 6(b)(3) authoﬁzes manufacturers and private labelers to bring lawsuits against
the Commission to prevent disclosure of product-specific information after the firms have
received the ﬁotice speciﬁed.x

(¢) Internal clé&rance procedures. Section 6(b)(6) requires the Commission to establish
internal clearance procedureszf(;r Commission initiated disclosures of information that reflect on
the safety of a consumer product or class of products, even if the information is not product
specific. This rule does not address section 6(b)(6) because the Commission has internal
clearance procedures in its directives system. (Directive 1450.2 “Clearance Procedures for

Commission Staff to Use in Providing Information to the Public.” January 16, 2003.)
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§ 1101.2. Scope.

Section 6(b) and these rules apply to information concerning products subject to the CPSA
(15 U.S.C. 2051-2089), and to the four other acts the Commission administers (transferred acts).
These transferred acts are the Flammable Fabrics Act, 15 U.S.C. 1191-1204 (FFA); the Poison
Prevention Packaging Act of 1970, 15 U.S.C. 1471-1477 (PPPA); the Federal Hazardous
Substances Act, 15 U.S.C. 1261-1278a (FHSA); and the Refrigei'ator Safety Act, 15 U.S.C.
1211-1214 (RSA). These provisions also apply to the ChﬂdﬂSe‘lfety Protection Act 101 and 102,
Public Law 103-267, 108 Stat. 722 (June 16, 1994) (CSPA); the Virginia Graeme Baker Pool
and Spa Safety Act, 15 U.S.C. 8003(a) (VGBA)“; and the Children's Gasoline Burn Prevention
Act 2(a), Public Law 110-278, 122 Stat. 2602 (July 17, 2008) (CGBPA).

Subpart B—Information Silbject to Notice and Analysis Provisions of Section

6(b)(1) B | |
§ 1101.11 General apphcatlon of provnsmns of sectlon 6(b)(1)

(a) Information subject to sect‘zon 6(b) (1). To be subject to the notice and analysis
prov151ons of sectlon 6(b)(1) 1nformat10n must meet all the following criteria:

(1) The information must pertam to a specific product

(2) The mformatlon must be obtamed under the acts the Commission administers, or be
disclosed to the public in connection therewith.

(3) The Commission, any member of the Commission, or any employee, agent, or
representative, including contractor, of the Commission in an official capacity must propose to

disclose the information to the public (see § 1101.12).
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(4) The manner in which the product is designated or described in the information must
permit the public to ascertain readily the identity of the manufacturer or private labeler. [See
§ 1101.13.]

(b) Information not subject to section 6(b)(1). The requirements of section 6(b)(1) do not
apply to:

(1) Information described in the exclusions contained in sgction 6(b)(4) or (b)(S) of the
CPSA (see subpart E and G of this rule).

(2) Information the Commission is required by law £o make buglicly available. This
information includes, for example, Commissioﬁ ﬁbtiﬁcations to foreign governments regarding
certain products to be exported, as required by section 18(b) of the CPSA, 15 VU;VS.C. 2067(b);
section 14(d) of the FHSA, 15 U.S.C. :‘142:i73‘(d);;and section 15(c) of the FFA, 15 U.S.C. 1202(c).
(See the Commission's Export Policy Sfé{émer;f, 16 CFR part ‘10179,,)‘

(3) Information required to be disclosed to the P\'r’es‘igi‘ent and édngress pursuant to section
27(j) of the CPSA, 15 U.S.C. 2076().

4) PreSs releases issued By firms.

(5)‘1 mfomation ﬁlea‘br prcsentéd in administrative proceedings or litigation to which the
Commission ié:a party and whiéh is not expressly subject to the section 6(b)(4) exceptions.

(6) A report oyzfyh“arm posted‘on the publicly available consumer product safety information
database pursuant to se;t:i‘c‘)ﬁ f6A'\0’f the CPSA, 15 U.S.C. 2055a.

(7) Information that is publicly available or that has been disseminated in a manner intended
to reach the public in general, such as news reports; articles in academic and scientific journals;
press releases distributed through news or wire services; or information that is available on the

Internet.
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(8) Information that is substantially the same as information that the Commission previously
disclosed in accordance with section 6(b)(1), except as specified in § 1101 31(d).

§ 1101.12 Definition of “public”.

Public. For the purposes of section 6(b)(1), the public includes any person except:

(a) Any member of the Commission or any employee, agent, or representative, including
contractor, of the Commission in an official capacity.

(b) State officials who are commissioned officers undé?'section 29(a)(2) of the CPSA, 15
U.S.C. 2078(a)(2), to the extent that the Commission furnishes thém information necessary for
them to perform their duties under that section. Such officials may not release to the public
copies of such information unless the CQmmission has complied with section 6(b) or the
information falls within an exception’ t(')::secti‘on 6(b). o

(c) Members of a Commission Chronic Hazard Advisory Pan‘el established under section 28
of the CPSA (15 U.S.C[2()l”77ﬁ).‘“Héwever, diéclosuréé of ’infc;frynatioﬁ by such a Panel are subject
to section 6(b). -

(d)Thepersonsor ﬁrms to Wthh the mformatlon to be disclosed pertains, or their legal
represégfgtiyes. k | N

(e) The pérsons or firms who provided the information to the Commission, or their legal
representatives.

(f) Other federal agencies or state or local governments to which accident and investigation
reports are provided pursuant to section 29(e) of the CPSA (15 U.S.C. 2078(e)). However, as
required by that section, employees of federal agencies or state or local governments may not

release to the public copies of any accident or investigation report made under the CPSA by an
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officer, employee or agent of the Commission unless CPSC has complied with the applicable
requirements of section 6(b).

(8) The Chairman or ranking minority member of a committee or subcommittee of
Congress acting pursuant to committee business and having jurisdiction over the matter which is
the subject of the information requested.

(h) Any federal, state, local, or foreign government agency pursuant to, and in accordance
with, section 29(f) of the Consumer Product Safety Improverﬁent Act of 2008 (Pub. L. 110-314,
122 Stat. 3016 (August 14, 2008)). |
§ 1101.13 Public ability to ascertain readily identity of manufacturer or private labeler.

The advance notice and analysis provisions of section 6(b)(1) apply only when a reasonable
person receiving the information in t’he’ fdrm in which théiiﬁformation is to be disclosed and
lacking specialized expertise can readily ascgrtaii; from the information itself the identity of the
manufaéturer or privat’é tlab"evlericl)f a particular produ&. :

Subpart C—Pr’oéedure f(),!":' Providing Notice and Opportunity To Comment Under
Section 6(b)(1) - L .
§ 110i;§1f,:r~'Form of notlce aqd di;'pai'tunity té ’cgmment.

(a) Noﬁce may be oral of: Written.

(1) The Commfssion will genérally provide to manufacturers or private labelers written
notice and opportunity to COrﬁmént on information subject to section 6(b)(1). Whenever possible,
the Commission will transmit such notice electronically. However, when the Commission
publishes a finding that the public health and safety requires a lesser period of notice pursuant to
section 6(b)(1) of the CPSA, the Commission may determine that notice and opportunity to

comment orally is necessary.
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(2) Any notice required to be given under the provisions of this Part 1101 may be
transmitted using electronic means of communication. Whenever possible, the Commission will
transmit such notice electronically.

(b) Content of notice. The Commission shall, to the extent practicable, provide the
manufacturer or private labeler with:

(1) Either the actual text of the information to be discloksed”ior, if appropriate, a summary of
the information. A

(2) A general description of the manner in which thé Commis’sion will disclose the
information, including any other relevant information the Commission intends to include with
the disclosure. If the Commission advises that the form of disclosure will be by press release, for
example, the Commission need not provide further notice td disclose a summary of the press
release.

(3) A request for Cbmfm;r'lf with respect to the in’fofkrnati‘on,‘” including a request for
explanatory data or otﬁef relevant information for :'the Commission's consideration.

) A statement that, in the ébééﬁce of a specific request by a firm that its comments be
withheld ﬁom disclosure, the Commission will release to the public the firm's comments (or a
summary thereqf prepared by the firm or,'“";if the firm declines to do so, by the Commission).

S A staterﬁéﬁf’tﬁllay if the ”ﬁ:}é}hufacturer or private labeler objects to disclosure of its
comments or a portion thefe()"f:‘ftfle manufacturer or private labeler must notify the Commission
of such objection at the time the manufacturer or private labeler submits its comments, provide a
rationale, such as an applicable statutory or regulatory basis or provision, for why the comments

should not be disclosed, and explain why disclosure of the comments is not necessary to assure
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that the disclosure of the information that is the subject of the comments is fair in the
circumstances.

(6) Notice that the firm may request confidential treatment for the information, in
accordance with section 6(a)(3) of the Consumer Product Safety Act, 15 U.S.C. 2055(a)(3) (see
§ 1101.24(b)).

(7) A statement that no further request for comment will be sought by the Commission if the
Commission intends to disclose information that is substantially the same as the information that
the Commission previously disclosed. |

(8) The name, address, applicable contact information for electronic cqmmunication, and
telephone number of the person to whom commenfs shquld,beisént and the t1me when any
comments are due (see § 1101.22). ’ ’

§ 1101.22 Timing: request for time ext"ehsioikls.‘n

(a) Time for comme"rAt‘t. (1) In the interest of prombtiﬁé timely notification, the Commission,
whenever possible, will transmit el’e‘ctronically to the manufacturer or private labeler the notice
to furnish comments to the Commission. Generally firms will receive ten (10) calendar days
from tﬁé (iate of such notice. Firms that receive notice by mail will receive an additional three (3)
calendar dayé tb comment to é&count for tlme in the mail.

(2) Upon reqdest,, the Freeddm of Information Officer may provide a different amount of
time for comment, partlcularly for firms that receive voluminous or complex material. In
addition, the Commission may publish a finding that the public health and safety requires a lesser
period of notice and may require a response in a shorter period of time (see § 1101.23).

(b) No response submitted. (1) If the Commission has not received a response within the

time specified and has received no request for extension of time, the Commission will analyze
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the information as provided in subpart D. If no comments are submitted, the Commission will
not give the further notice provided in section 6(b)(2).

(2) The Commission will not disclose the information in fewer than 15 calendar days after
providing a manufacturer or private labeler with notice and an opportunity to comment, unless (i)
the firm agrees to a lesser period or does not object to disclosure, or (ii) the Commission
publishes a finding that the public health and safety requires a lé)ss"er period of notice (see
§ 1101.23).

(¢) Requests for time extension. (1) Requests fot eXtension of ‘tii"he to comment on
information to be disclosed must be made to the person who provided the Commission's notice
and opportunity to comment. The request for time extension m’éy be either oféﬂ or written. An
oral request for a time extension must be promptly confirmed in writing.

(2) Requests for extension of time must explain with specificity why the extension is needed
and how much additional time 1s required.

(3) The Commission will prombtly respond to requests for extension of time.

§1101.23 Pr"ov;t’ii'il,g’less t‘hﬁzkin;l\s days noti’cek‘before disclosing information.

There are two circﬁfﬁsté;nces in which the C;)frlmission may disclose to the public
informatioﬁ('ﬂsiibjrect to sectionu6(b‘)(l) in’ é time less than 15 calendar days after providing notice
to the manufacturer 6rrprivate ldﬂcler.

(a) Firm agrees to le;Ss‘er period or does not object to disclosure. The Commission may
disclose to the public information subject to section 6(b)(1) before the 15-day period expires
when, after receiving the Commission's notice and opportunity to comment, the firm involved
agrees to the earlier disclosure; notifies the Commission that the firm has no comment; or

notifies the Commission that the firm does not object to disclosure.
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(b) Commission finding a lesser period is required. Section 6(b)(1) provides that the
Commission may publish a finding that the public health and safety requires a lesser period of
notice than the 15 calendar days advance notice that section 6(b)(1) generally requires. The
Commission may find that the public health and safety requires less than 15 calendar days
advance notice, for example, to warn the public quickly because individuals may be in danger
from a product hazard or a potential hazard, or to correct product safety information released by
third persons, which mischaracterizes statements made by the Commission about the product or
which attributes to the Commission statements ab(‘)iutj the product whlch the Commission did not
make. - E

(c) Notice of finding. The Commission will infeﬁna manufacturer or pri%rate labeler of a
product which is the subject of a publlc health and safety ﬁndmg that the public health and safety
requires less than 15 calendar days advance notlce elther orally or in wrmng, depending on the
immediacy of the need for’qulck action. If wrltten notlce is prowded the Commission, whenever
possible, will transmit such notice electronically. Before releasing information, the Commission
will comply with the requlrements of section 6(b)(1) and (2) by giving the firm the opportunity
to comment on the mformatlon either orally or in writing depending on the immediacy of the
need for qulck action, and by glvmg the ﬁrm advance notice before disclosing information
claimed by a manufacnner or private labeler to be inaccurate (see § 1101.25).

§ 1101.24 Scope of co"m“’n‘ieiits“Commission seeks.

(a) Comment in regard to the information. The section 6(b) opportunity to comment on
information is intended to permit firms to furnish information and data to the Commission to
assist the agency in its evaluation of the accuracy of the information. A firm's submission,

therefore, must be specific and should be accompanied by documentation, where available, if the
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comments are to assist the Commission in its evaluation of the information. Comments of a
general nature, such as general suggestions or allegations that a document is inaccurate or that
the Commission has not taken reasonable steps to assure accuracy, are not sufficient to assist the
Commission in its evaluation of the information or to justify a claim of inaccuracy. The weight
accorded a firm's comments on the accuracy of information and the degree of scrutiny which the
Commission will exercise in evaluating the information will depéhd on the specificity and
completeness of the firm's comments and of the accompdnyirig documentation. In general,
specific comments which are accompanied by documedtdtion wiii be given more weight than
those which are undocumented and general in nature.

(b) Claims of confidentiality. If the manufacturer or private labeler believes the information
involved cannot be disclosed because of secti‘on 6(a)(2) of the CPSA (15 U.S.C. 2055(a)(2)),
which refers to trade secret or other conﬁdentlal matenal and 1nf0rmat10n subject to 5 U.S.C.
552(b)(4), the firm may make cla1ms of conﬂdentlahty at the time it submlts its comments to the
Commission under thls sectlon Such claims must 1dent1fy the specific information which the
firm beheves to be conﬁdentlal or trade secret materla] or subject to 5 U.S.C, 552(b)(4) and must
state thh spec1ﬁ01ty the grounds on Wh1ch the firm bases its claims. (See Commission's
Freedom of InfOrmatlon Act regulatlon 16 CFR part 1015, particularly 16 CFR 1015.18.)

(c) Requests fo"r 'nondisclosure of comments. If a firm objects to disclosure of its comments
or a portion thereof, the firm must notify the Commission of such objection at the time the firm
submits its comments, provide a rationale, such as an applicable statutory or regulatory basis or
provision, for why the comments should not be disclosed, and explain why disclosure of the
comments is not necessary to assure that the disclosure of the information that is the subject of

the comments is fair in the circumstances. If the firm objects to the disclosure of a portion of its
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comments, the firm must specifically identify those portions that should be withheld.
Conclusory statements that comments must be withheld with no supporting basis are not
sufficient to justify a request for nondisclosure.

§ 1101.25 Notice of intent to disclose.

(@) Notice to manufacturer or private labeler. In accordance with section 6(b)(2) of the
CPSA, if the Commission, after following the notice provisiqps of section 6(b)(1), determines
that information claimed to be inaccurate by a manufactu‘r/ewr\"”olxi" private labeler in comments
submitted under section 6(b)(1) should be disclosed because the Commission believes it has
complied with section 6(b)(1), the Commission shall notify the manufécfﬂrer or private labeler
that the Commission intends to disclpse the inforn{ation not less than five (5)  célgndar days after
the date of the receipt of notiﬁcatioﬁ bythe ﬁrm The n(;f%iée‘of intent to disclose will include an
explanation of the reason for the Commission’$ dekjc(iisiyontand ckolf)'iyes of any additional materials,
such as explanatory stafements and letters to Freedom of inforrnation Act requesters, which were
not previously sent to the firm.

(b) Cofﬁrt;t‘}t;ssion finding a lesser’ period is required. The Commission may determine that
the publi’é‘ health and séféty rgquires less than five (5) calendar days advance notice of the
Commissic’)ny"‘s‘:iifﬁtent to discloée "1informk.‘ati‘0h claimed to be inaccurate. For example, the
Commission ma);kc»léttermine that thé public must be warned more quickly than five (5) calendar
days because of danger frdn»if a product hazard or a potential hazard, or to correct product safety
information released by third persons, which mischaracterizes statements made by the
Commission about the product or which inaccurately attributes to the Commission statements

about the product.
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(¢) Notice of findings. The Commission will inform a manufacturer or private labeler of a
product that is the subject of a public health and safety finding that the public health and safety
requires less than five (5) calendar days advance notice either orally or in writing, depending on
the immediacy of the need for quick action. If written notice is provided, the Commission,
whenever possible, will transmit such notice electronically,

§ 1101.26 Circumstances when the Commission does not provide notice and opportunity
to comment. -

(a) Notice to the extent practicable. Section 6(5)(1) requires that “to the extent practicable”
the Commission must provide manufacturers and’private labelers notice and opportunity to
comment before disclosing information from which the public can ascertain readily their
identity.

(b) Circumstances when notice and)épporfunzt)/ 10 comment is not practicable. The
Commission has determlned that there are various circumstances when notice and opportunity to
comment is not practicéble.;Exampyl’e's include the following:

¢)) When the Commission hastaken feasgnable’ steps to assure that the company to which
the infggﬁgtion pertain§ is out of bﬁ\giness and ha; no identifiable successor.

2) Wﬁé‘n the informatio‘r‘l"' 1s discloséd in testimony in response to an order of the court
during litigation to which the Cofﬁmission is not a party.

Subpart D———Reasonablé Steps Commission Will Take To Assure Information It
Discloses Is Accurate, and That Disclosure Is Fair in the Circumstances and Reasonably
Related to Effectuating the Purposes of the Acts It Administers

§ 1101.31 General requirements.
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(@) Timing of decisions. The Commission will attempt to make its decision on disclosure so
that the Commission can disclose information in accordance with section 6(b) after expiration of
the statutory 15-day prohibition on disclosure.

(b) Inclusion of comments. In disclosing any information under this section, the
Commission may, and upon the request of the manufacturer or private labeler shall, include any
comments or other information or a summary thereof submitted by the manufacturer or private
labeler to the extent permitted by and subject to the requi‘r’efhénts pf section 6(b). If the
manufacturer or private labeler, at the time it submifs' its” section 6(b) comments, specifically
requests that the Commission not include the é6ﬁﬁnents, or include only a designated portion of
the comments, the manufacturer or private labeler miist,,proVide for evaluation‘('kBy the
Commission, a rationale, such as an applicable statutorykétn" regulatory basis or provision,
supporting such withholding and an explanation of why disclosure of the comments is not
necessary to assure that the disclosure of the information that is the subject of the comments is
fair in the circumstances.

(c) Expldﬁd?‘éry statémént&.' Where appropriate, the Commission will accompany the
disclosure of information subject to this Subpart with an explanatory statement that makes the
nature of the information disclosed clear to the public. Inclusion of an explanatory statement is in
addition to, and not ;ﬁés,ubstitute’ fér, taking reasonable steps to assure the accuracy of
information. The Commlsswnalso will accompany the disclosure, to the extent practicable, with
any other relevant information in the Commission’s possession that places the released

information in context.
(d) Information previously disclosed. 1f the Commission intends to disclose information that

is substantially the same as information that the Commission previously disclosed in accordance
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with section 6(b)(1), the Commission is not obligated to take any additional steps to assure
accuracy unless the Commission has reason to question the accuracy of the information.
§ 1101.32 Reasonable steps to assure information is accurate.

(a) The Commission considers that the following types of actions are reasonable steps to
assure the accuracy of information that the Commission proposes to release to the public:

(1) The Commission staff or a qualified person or entity Qﬁfside the Commission (e.g.,
someone with requisite training or experience, such as aﬁre Mrriarshal, a fire investigator, an
electrical engineer, or an attending physician) conducts an investigétion or an inspection which
yields or corroborates the product information t’(’) be disclosed; or

(2) The Commission staff conducts a technical, scientific, or other evaluation which yields
or corroborates the product information to be disclosed or the staff obtains a copy of such an
evaluation conducted by a quallﬁed person or enﬁ%y, or.

(3) The Commlssmn staff pr0V1des the mformatmn to be disclosed to the person who
submitted the information to the Comm1ss10n for ifgvlew and, if necessary, correction, and the

submitter confirms the ipformafion as accurate to the best of the submitter's knowledge and

belief, provided that:

(i) The c&ﬁﬁrmation is made by the‘p;erson injured or nearly injured in an incident involving
the product; or

(ii) The confirmation is made by a person who, on the basis of his or her own observation or
experience, identifies an alleged safety-related defect in or problem with such a product even
though no incident or injury associated with the defect or problem may have occurred; or

(iii) The confirmation is made by an eyewitness to an injury or safety-related incident

involving such a product; or
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(iv) The confirmation is made by an individual with requisite training or experience who
has investigated and/or determined the cause of deaths, injuries or safety-related incidents
involving such a product. Such persons would include, for example, a fire marshal, a fire
investigator, an electrical engineer, an ambulance attendant, or an attending physician; or

(v) The confirmation is made by a parent or guardian of a child involved in an incident
involving such a product, or by a person to whom a child is enytrusted on a temporary basis.

(b) The steps set forth below are the steps the Comm’iseieﬁ will take to analyze the accuracy
of information which the Commission proposes to release to the eublic,

(1) The Commission will review each prOﬁosed disclosure of infefe{étion which is
susceptible of factual verification to assure that reaseﬁable s‘tei)s have been take to assure
accuracy in accordance with § 1101;3é(a). ‘

(2) As described in sqbpart C, the COmmiseieti\:will provide a manufacturer or private
labeler with a summary or ’tex‘t‘ e‘f the informaiion the ‘Cor‘rhlymission proposes to disclose and will
invite comment with respect to that informationk;

B3I the Commission receives no comments or only general, undocumented comments
clalmmg lnaccuracy, the Comm1551en w111 review the information in accordance with
§ 1101.32(a) and release it, generally w1thout further investigating the accuracy of the
information if there IS nothlng on the face of the information that calls its accuracy into question.

(4) If a firm comrﬁeﬁts onfthe accuracy of the information that the Commission proposes to
disclose, the Commission will review the information in light of the comments. The degree of
review by the Commission and the weight accorded a firm's comments will be directly related to
the specificity and completeness of the firm's comments on accuracy and the accompanying

documentation. Documented comments will be given more weight than undocumented
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comments. Specific comments will be given more weight than general comments. Further steps
may be taken to determine the accuracy of the information if the Commission determines such
action appropriate.

§ 1101.33 Reasonable steps to assure information release is fair in the circumstances.

(a) The steps set forth below are the steps the Commission has determined are reasonable to
take to assure disclosure of information to the public is fair in thé circumstances:

(1) To the extent permitted by and subject to the requirements of section 6(b), the
Commission may accompany information disclosed to the public with the manufacturer's or
private labeler's comments or other information «o’r a summary thereof uhless the manufacturer or
private labeler asks in the firm’s sectionk6(b) comments that they comments or é«‘dgsignated
portion thereof not accompany the infdrﬁjlation, provide‘s"a rationale, such as an applicable
statutory or regulatory basis or provision, for why the comments should not be disclosed, and
explains why disclosure of the)cbmments is not nece’ss"ary to assure tﬁat the disclosure of the
information that is the si‘ibj‘e‘gt of the; comments is)fair in the circumstances. [f the firm objects to
the disclqsﬁre of a portion of the ﬁrm’s coxﬁmqnts, the firm must specifically identify those
ponioﬁg5fhgt should be withheld. Conclusory statements that comments must be withheld with
no supporting basis are not sufficient to juétify a request for nondisclosure.

(2) The Commission generally will accompany the disclosure of information with an
explanatory statement thét makes the nature of the information disclosed clear to the public. The
Commission will also take reasonable steps to disclose any other relevant information in its
possession that will assure disclosure is fair in the circumstances.

(3) The Commission will limit the form of disclosure to that which the Commission

considers appropriate in the circumstances. For example, the Commission may determine that
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issuance of a nationwide press release in a particular situation is not appropriate and rather will
issue a press release directed at certain localities, regions or user populations.

(4) The Commission may delay disclosure of information in some circumstances. For
example, the Commission may elect to postpone an information release until an investigation,
analysis or test of a product is complete, rather than releasing information piecemeal if such
disclosure would be unfair.

(b) The Commission will not disclose information\Whéh it determines that disclosure would
not be fair in the circumstances. The following are examples of disélosures which generally
would not be fair in the circumstances. k ‘

(1) Disclosure of information ﬁ;q;ished by a ﬁrrnto fﬁacilﬁate prompt réfnéaial action or
settlement of a case when the firm has a feaSonable expéé%ation that the information will be
maintained by the Commission in confidence.

(2) Disclosure of staff noteé or minutes of meetings to discuss or negotiate settlement
agreements and of drafts of documents prepared during settlement negotiations, where the firm
has a reasqrleiél‘):l‘é:kz;)‘(pec;tation ‘ti‘laktksyuch wrltten glateriéls will be maintained by the Commission in
conﬁdéhéé;~ |

3) Diééibsure ofa ﬁrm"‘\s{‘kCOmmen’t;s‘\ (or a portion thereof) submitted under section 6(b)(1)
if the firm provides’ a rationale, suéh as an applicable statutory or regulatory basis or provision,
for why the comments should not be disclosed and explains why disclosure of the comments is
not necessary to assure that the disclosure of the information that is the subject of the comments
is fair in the circumstances.

§ 1101.34 Reasonable steps to assure information release is “reasonably related to

effectuating the purposes of the Acts” the Commission administers.
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(a) The steps set forth below are the steps the Commission has determined are reasonable to
take to assure that the disclosure of information to the public effectuates the purposes of the Acts
it administers.

(1) Purposes of the CPSA. The Commission will review information to determine whether
disclosure would be reasonably related to effectuating one or more of the specific purposes of the
CPSA, as set forth in sections 2(b) and 5, 15 U.S.C. 2051(b) and 2054.

(2) Purposes of the FHSA, FFA, PPPA, RSA, CSPA, VGBA, and CGBPA. The Commission
will also review information concerning products subject to the transferred and other acts it
administers and to the Commission's specific functions under those acts to determine whether
disclosure of information would be reasonably related to effectuating the purposes of those acts.

(3) Purposes of the FOIA. FOIA requests will be reviewed to determine whether disclosure
of the information is reasonably related to effecthating one or more of the purposes of the acts
administered by the Cvc)ti’im’i”sis‘i;o’n. In the eveht ofa Ciése qhestion on Vthis issue, the Commission
will defer to the purposes of the FOIA The FOIA estabhshes a general right of the public to
have access to 1nformat10n in the Commlsstons possessmn particularly information that reveals
whether the Comm1ss1on is meeting its statutory respon51b111t1es or information upon which the
Commission bases a decision that affects the public health and safety.

(b) In reviewing proposed information disclosures, the Commission will consider disclosing
the material on the basis of whether release of the information, when taken as a whole, was
prepared or is maintained in the course of or to support an activity of the Commission designed
to accomplish one or more of the statutory purposes.

Subpart E—Statutory Exceptions of Section 6(b)(4)

§ 1101.41 Generally.
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(2) Scope. This subpart describes and interprets the exceptions to the requirements of
section 6(b)(1)-(b)(3) that are set forth in section 6(b)(4). These exceptions apply to:

(1) Information about a product reasonably related to the subject matter of an imminent
hazard action in federal court;

(2) Information about a product which the Commission has reasonable cause to believe isin
violation of any consumer product safety rule or provision undér the Consumer Product Safety
Act (15 U.S.C. 2051, et seq. ) or similar rule or prOViSion':df atiy, cher act enforced by the
Commission; i

(3) Information in the course of or conceniiﬁg,a rulemaking procee&ing; or

(4) Information in the course of or concerning an adjudicatory, administrative or judicial
proceeding, ‘

(b) Application to transferred and other acts. The Commission will apply the exceptions
contained in section 6(b)(4) to those provisions in the tr:;msferred and other acts, comparable to
the specific provisions in the CPSA to which section 6(b)(4) applies.

§ 1101.42 Imminent hazérd éxception‘.

(a’):"‘:\S'fatutory provisib;r;*t; Sgctioﬁ 6(’b&)(4)(A)ﬁ prdvides that the requirements of section 6(b)(1)
do not apply to public disclosure of “information about any consumer product with respect to
which product the Con;;nission has filed an action under section 12 (relating to imminently
hazardous products).” h |

(b) Scope of exception. This exception applies once the Commission has filed an action
under section 12 of the CPSA (15 U.S.C. 2061), in a United States district court. Once the

exception applies, information may be disclosed to the public without following the requirements
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of section 6(b)(1) if the information concerns or relates to the product alleged to be imminently
hazardous.
§ 1101.43 Section 6(b)(4)(A) exception.

(a) Statutory provision. Section (6)(b)(4)(A) provides that the requirements of section
6(b)(1) do not apply to public disclosure of information about any consumer product which the
Commission has reasonable cause to believe is in violation of any consumer product safety rule
or provision under the Consumer Product Safety Act (15 U.S.C. 2051 et seq. ) or similar rule or
provision of any other act enforced by the Commission.

(b) Scope of exception. This exception applies once the Commission has “reasonable cause
to believe” there has occurred a violation of any conéumer ~pljdduct safety rule or provision under
the Consumer Product Safety Act (15 USC 205 let se‘q.)" or similar rule or provision of any
other act enforced by the Commission. Once thé e‘ﬁcep"cion appliés,,/the Commission may
disclose information/té ﬁe bublié without foﬁowing 'thé recjﬁiremerits of section 6(b)(1) if the
information conceminé‘ fh¢ ,producf 7'Vis_‘rweasonablwy related to the violation.

§ 1101.44 Rulérﬁaking proceeding exception. |

(ai)"Statutory provi;vi;)n. Section 6(b)(4)(B) provides that the requirements of section 6(b)(1)
do not appiy ébﬁpublic disclosure of infonﬁation “in the course of or concerning a rulemaking
proceeding (which shall commence upon the publication of an advance notice of proposed
rulemaking or a notice of propbsed rulemaking) * * * under this Act.”

(b) Scope of exception. This exception applies upon publication in the Federal Register of
an advance notice of proposed rulemaking or, if no advance notice of proposed rulemaking is
issued, upon publication in the Federal Register of a notice of proposed rulemaking, under any of

the acts the Commission administers. Once the exception applies, the Commission may publicly
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disclose information in the course of the rulemaking proceeding which is presented during the
proceeding or which is contained or referenced in the public record of the proceeding and or
which concerns the proceeding without following the requirements of section 6(b)(1).
Documentation supporting the public record is also excepted from section 6(b). A rulemaking
proceeding includes a proceeding either to issue, to amend, or to revoke a rule.

(c) The phrase “in the course of” refers to information disc’lbsed as part of the proceeding
and may, therefore, include information generated before ‘thé proceeding began and later
presented as part of the proceeding. A rulemaking procéeding endé once the Commission has
published the final rule or a notice of termination of the rulemaking in the Federal Register.

(d) The phrase “concerning” refers to inform)at:i:‘(;)n‘abouti%he proceeding ifSélf both after the
proceeding has begun and indeﬁnitelgfitﬁer'eafter. Theref;fe; the Commission may publicly
disclose information that describes the substancé, process and outcome of the proceeding. By
issuing opinions and public statements, the Commissioners, and the presiding official, who act as
decisionmakers, may also publicly éxplain their individual votes and any decision rendered.

§ 1101.45 Adjudicatory prdéeé&ihg ’ekc‘eption. 4

(a)"g?at‘u‘tory provz;sioh,ff"Secti(\ih" 6(b)(4)(B) pf;)Vvides that the requirements of section 6(b)(1)
do not applyhto~ pgblic disclosi;lie of “information in the course of or concerning * * * [an]
adjudicatory proéééding *oE X i;ﬂder this Act.”

(b) Scope of exceptzonThls éxception applies once the Commission begins an
administrative adjudication under the CPSA. The Commission will also apply the exception to
any administrative adjudicatory proceeding under FHSA, FFA, or PPPA. An adjudicatory
proceeding begins with the filing of a complaint under section 15(¢c) or (d), 17(a)(1) or (3), or 20

of the CPSA (15 U.S.C. 2064(c) or (d), 2066(a)(1), or (3), or 2069); section 15 of the FHSA (15
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U.S.C. 1274); section 5(b) of the FFA, (15 U.S.C. 1194(b)); or section 4(c) of the PPPA (15
U.S.C. 1473(c)). An adjudicatory proceeding ends when the Commission issues a final order, 16
CFR 1025.51-1025.58.

(c) The phrase “in the course of” refers to information disclosed as part of the adjudication,
whether in documents filed or exchanged during discovery, or in testimony given in such
proceedings, and may therefore, include information generated before the adjudication began.

(d) The phrase “concerning” refers to information about the administrative adjudication
itself, both once it begins and indefinitely theregftef. Therefore, tﬁe Commission may publicly
disclose information that describes the substance, process and outcome of the proceeding
including, for example, the effectivencss of any corrective a(;tibn such as information on the
number of products corrected as a result"ct)f a rem¢dial aétion. By issuing opinions and public
statements, the Commissioners and the presidin:g’ dfﬁcialz who act as decisionmakers, may
publicly explain their 1nd1v1dual ‘Qot;s and any decision fendercd.

§ 1101.46 Other adininiiﬁtrative or judicial ;;;(;ceeding exception.

(a) Sfdfufo;j» b?bvision. Sectlon 6(55(4)’(B) proﬁdes that the requirements of section 6(b)(1)
do not épply to public disclosure of “information in the course of or concerning any * * * other
administrative or judicial proceeding under this Act.”

(b) Scope of exception. Thi§ exception applies to an administrative or judicial proceeding,
other than a rulemaking\di?' administrative adjudicatory proceeding, under the CPSA, FHSA,
FFA, or PPPA. Proceedings within this exception include:

(1) A proceeding to act on a petition to start a rulemaking proceeding. This proceeding
begins with the filing of a petition and ends when the petition is denied or, if granted, when the

rulemaking proceeding begins. Information subject to the exception for petition proceedings is

65



the petition itself and the supporting documentation, and information subsequently compiled by
the staff and incorporated or referenced in the staff briefing papers for and recommendation to
the Commission.

(2) A proceeding to act on a request for exemption from a rule or regulation. This
proceeding begins with the filing of a request for exemption and ends when the request is denied
or, if granted, when the Commission takes the first step to implcrhent the exemption, e.g., when
an amendment to the rule or regulation is proposed. |

(3) A proceeding to issue a subpoena or generafibrkspecial ;)rd'c;f,«This proceeding begins
with a staff request to the Commission to issue’{éisxﬁbpoena or general or is‘p‘ecial order and ends
once the request is granted or denied.

(4) A proceeding to act on a motion to quash or to limita subpoena or general or special
order. This proceeding begins with the ﬁlki‘rilg Withat‘he Commission of a motion to quash or to
limit and ends when the motion is granted or denied. . |

(5) Any judicial pfbcwding to which the Cdfnmission is a party. This proceeding begins
when a gompiaiﬂf'fsj"ﬁled and eﬂfis when a fiﬁal deci:’s"ion (including appeal) is rendered with
respect"t%y the Commissioﬂ’.' i :

(6) Any \ad'mi’nistrative ﬁf{;ceeding to; which the Commission is a party, such as an
administrative proceedmg befo‘r,ie\i‘\:'l’t(he Merit Systems Protection Board or the Federal Labor
Relations Authority. This brbééeding begins and ends in accordance with the applicable
regulations or procedures of the administrative body before which the proceeding is heard.

(7) A proceeding to obtain a retraction from the Commission pursuant to subpart F of these

rules. This proceeding begins with the filing with the Secretariat of the Commission of a request
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for retraction and ends when the request is denied or, if granted, when the information is
retracted.

(¢) In the course of or concerning. The phrase “in the course of or concerning” shall have
the same meaning as set forth in either § 1101.44 (¢) and (d) or § 1101.45 (¢) and (d), whichever
is applicable.

Subpart F—Retraction
§ 1101.51 Commission interpretation. ;

(a) Statutory provisions. Section 6(b)(7) of the CPSA providéks::‘If the Commission finds
that, in the administration of this Act, it has mad§ public disclosure of inaceurate or misleading
information which reflects adverselylupon the safefy of any consumer produ& or class of
consumer products, or the practices of a;ny m'anufacturef;\)}jﬁVate labeler, distributor, or retailer of
consumer products, it shall?,zin, a manner e‘:(’:lu)ivél;nitutto‘tha‘t in wﬁfch such disclosure was made,
take reasonable stepstopubllsh a 'retractiorlyyof such maccurate or miéleading information.

(b) Scope. Section 6(b)(7) appliés to inaccufa’te or misleading information only if the
information is adverse—i.e., if the information reflects adversely either on the safety of a
consurf;ér i)roduct or on‘ the practices of a manufééfurer, private labeler, distributor or retailer. In
addition, the Clé‘mmission will 'ap'ply section 6(b)(7) to information about products, and about
manufacturers and’p’rivate labeletsof products, the Commission may regulate under any of the
statutes it administers. Sedtiqri\£6(b)(7) applies to information already disclosed by the
Commission, members of the Commission, or the Commission employees, agents, contractors or
representatives in their official capacities.

§ 1101.52 Procedure for retraction.
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(a) Initiative. The Commission may retract information under section 6(b)(7) on the
initiative of the Commission, upon the request of a manufacturer, private labeler, distributor or
retailer of a consumer product, or upon the request of any other person in accordance with the
procedures provided in this section.

(b) Request for retraction. Any manufacturer, private labeler, distributor or retailer of a
consumer product or any other person may request a retraction if he/she believes the
Commission, any member of the Commission, or any embioyee, agent, or representative,
including contractor, of the Commission in an official capacity ﬁasy«rnade public disclosure of
inaccurate or misleading information, which reflects adversely either oh the safety of a product
with which the firm deals or on the practices of the firm. The request must be ‘in writing and sent
via either electronic mail to cpsc-os@cpsc.gov or first class mail to The Secretariat, Office of the
Secretary, U.S. Consumer Product Safety Commission, 4330 East Wgst Highway, Bethesda,
MD, 20814-4408. L = |

(c) Content of reqz)é(s‘t;’ A requést for retraction must include the following information to
the extent it iS”reannab;y avﬁailkfaﬁlé‘; |

(I)The informatiori"J’c\\ifisyélosedlrf‘df}which retfééﬁon is requested, the date on which the -
information‘n\;as disclosed, tfle ﬁjgnner 1n V\;hich it was disclosed, who disclosed it, the type of
document (e.g., letter, memorand@, news release) and any other relevant information the firm
has to assist the Commission in identifying the information. A photocopy of the disclosure
should accompany the request.

(2) A statement of the specific aspects of the information that the firm believes are
inaccurate or misleading and reflect adversely either on the safety of a consumer product with

which the firm deals or on the firm's practices.
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(3) A statement of the reasons the firm believes the information is inaccurate or misleading
and reflects adversely either on the safety of a consumer product with which the firm deals or on
the firm's practices.

(4) A statement of the action the firm requests the Commission to take in publishing a
retraction in a manner equivalent to that in which disclosure was made.

(5) Any additional data or information the firm believes is relevant.

(d) Commission action on request. The Commission will act expeditiously on any request
for retraction within 30 working days unless the'Con‘l’mission deterrhines, for good cause, that a
longer time period is appropriate. If the Comm}i:ssyion finds that the Comﬁlissiqn, any member of
the Commission, or any employee, agent, or repreééhteitiy;, ix)éihding contrad%of; of the
Commission in an official capacity ha;*;f’made: public disc‘ldsure of inaccurate or misleading
information that reflects adversely eithef on the s‘ztife’ty\,of the firm's product or the practices of the
firm, the Commission Wl;llf publiéh a retractioh of inférmatioh in a manner equivalent to that in
which the disclosure wés' made. If tiie Commission finds that fuller disclosure is necessary, the
Commiss:ibn,ikv’i‘lf publish a ret‘ractﬁiion in the manner that the Commission determines appropriate
under the éircumstances. i

(€) Notification to requester. The Commission will promptly notify the requester in writing
of the Commissiori”ys decision oﬁ request for retraction. Notification shall set forth the reasons for
the Commission's decisio“ri. i

Subpart G—Information Submitted Pursuant to Section 15(b) of the CPSA

§ 1101.61 Generally.
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(a) Generally. In addition to the requirements of section 6(b)(1), section 6(b)(5) of the
CPSA imposes further limitations on the disclosure of information submitted to the Commission
pursuant to section 15(b) of the CPSA, 15 U.S.C. 2064(b).

(b) Criteria for disclosure. Under section 6(b)(5) the Commission shall not disclose to the
public information which is identified as being submitted pursuant to section 15(b) or which is
treated by the Commission staff as being submitted pursuant\ to section 15(b). Section 6(b)(5)
also applies to information voluntarily submitted after aﬁrm‘s initial report to assist the
Commission in its evaluation of the section 15 repbr{.‘ Hewever; the Commission may disclose
information submitted pursuant to section 15(b) in accordance with sectien 6(b)(1)-(3) if:

(1) The Commission has issued a complaint under section 15 (c) or (d) of the CPSA
alleging that such product presents a substantial product hazard; or

(2) In lieu of proceeding against such produci under section’ 15 (c¢) or (d), the Commission
has accepted in writing'f’é remedial settlement agreenient dealing with such product; or

(3) The person who Submitted'i‘the informa{ie‘l’j‘i;under section 15(b) agrees to its public
disclosure; or = o :

(4)3’ The ,Commissidh‘publishes a finding that ‘tlyle public health and safety requires public
disclosure w1th a lesser period of notice ;han is required by section 6(b)(1).

§ 1101.62 Statutdi‘j""exceptions‘to section 6(b)(S) requirements.

(a) Scope. The lirﬁitatioﬁs established by section 6(b)(5) do not apply to the public
disclosure of:

(1) Information with respect to a consumer product which is the subject of an action brought

under section 12 (see § 1101.42);
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(2) Information with respect to a consumer product which the Commission has reasonable
cause to believe is in violation of any consumer product safety rule or provision under the
Consumer Product Safety Act (Pub. L. 92-573, 86 Stat. 1207, as amended (15 U.S.C. 2051, et
seq. )) or similar rule or provision of any other act enforced by the Commission; or

(3) Information in the course of or concerning a judicial proceeding (see § 1101.45).

§ 1101.63 Information submitted pursuant to section lS(b)k of the CPSA.

(a) Section 6(b)(5) applies only to information providéd to the Commission by a
manufacturer, distributor, or retailer which is idenﬁﬁed by the maﬁufacturer, distributor or
retailer, or treated by the Commission staff as bemg submitted pursuanf to section 15(b).

(b) Section 6(b)(5)'s limitation also applies to the portions of staff generated documents that
contain, summarize or analyze such i"rylf(;;fiﬁatiyon submiftéajf)ursuant to section 15(b).

(c) Section 6(b)(5) does not apply to in‘fonﬁétiyon‘(l) indepeﬁdcntly obtained or prepared by
the Commission staff or (2) identified by th‘e Commiss'ioﬁ staff through publicly available
sources. For example, information that is publicly available or that has been disseminated in a
manner intendéd to teach the public in general, such as news reports; articles in academic and
scientiﬁé‘j’oumals; press réléases distributed through news or wire services; information that is
available on the Internet; or information appearing on the publicly available consumer product
safety information’aat\abase estabiished pursuant to section 6A of the CPSA, 15 U.S.C. 2055a,
does not fall within seéﬁon 6(b)(5 Y's disclosure limits.

Subpart H—Delegation of Authority to Information Group
§ 1101.71 Delegation of authority.
(a) Delegation. Pursuant to section 27(b)(10) of the CPSA, 15 U.S.C. 2076(b)(10), the

Commission delegates to the General Counsel or his or her senior staff designees, the authority
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to render all decisions under this part concerning the release of information subject to section
6(b) when firms have furnished section 6(b) comment except as provided in paragraph (b). The
Commission also delegates to the Secretariat of the Commission, or his or her senior staff
designee, authority to make all decisions under this part concerning the release of information
under section 6(b) when firms have failed to furnish section 6(b) comment or have consented to
disclosure except as provided in paragraph (b) of this section, The General Counsel shall have
authority to establish an Information Group composed of ti)é General Counsel and the Secretariat
of the Commission or their designees who shall be senior staff me;nbers.

(b) Findings not delegated. The Commissién does not delegate its authority—

(1) To find, pursuant to section 6(b)(1) and § 1101.23(b) of this part, that the public health
and safety requires less than 15 calendaj days advance notice of proposed disclosures of
information. o LN | |

(2) To find, pursxigﬁt to section 6(b)(2) and §j11'1‘6\1 2500) of this part, that the public health
and safety requires less than five (5) calendar dé;yS advance notice of its intent to disclose
inforrnatiox}fékl\a;ihied to bg inacc@é;te. |

(3) To decide whéthér ,t‘he ’Cor‘rji'n'ii’ssion shoﬁlé take reasonable steps to publish a retraction
of infonnatigﬁ"fin accordance"\’}\&iyh secti‘(:)rli\“’“‘6y'(b)(7) and § 1101.52 of this part.

(c) Final ageriéy action; Commission decision. A decision of the General Counsel or the
Secretariat or their designees shall be a final agency decision and shall not be appealable as of
right to the Commission. However, the General Counsel or the Secretariat may in his or her

discretion refer an issue to the Commission for decision.
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Dated

Todd A. Stevenson,
Secretariat, Consumer Product Safety Commission.
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