BI (Official Form 1) (4/10)

UNITED STATES BANKRUPTCY COURT

Middle District of Pennsylvania

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor .(Spoluse) (Last, i;‘ist Midd’l‘ej:

City of Harrisburg, PA n/a

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

n/a

Last four digits of Soc. Sec. or Individual-Taxpayer 1.D. (ITIN)/Complste EIN Last four digits of Soc. Sec. or Individual-Taxpayer 1.D. (ITINYCemplete EIN
if more than one, state all):

(if more than one, state all):
3-6002010

Street Address of Debtor (No. and Street, City, and State): Street Address of Joint Debtor (No. and Street, City, and State):
City Council For City of Harrisburg
101 North Second St, Suite 1, Lower level, Hbg, PA

EIP CODE 17101 | [ZIP CODE I
%ounty ?1[ Residence or of the Principa! Place of Business: County of Residence or of the Principal Place of Business:
auphin
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):
same as above
EIP CODE I EIP CODE I
Location of Principat Assets of Business Debtor (if different from street address above):
EIP CODE [
Type of Debtor Nature of Business Chapter of Bankruptcy Code Under Which
(Form of Organization) (Check one box.) the Petition is Filed (Check one box.)
(Check one box.}
[0 Health Care Business [J Chapter? O Chapter 15 Petition for
[0 Individual (includes Joint Debtors) O Single Assct Real Estate as definedin | M Chapter 9 Recognition of a Foreign
See Exhibit D on page 2 of this form. 11 US.C. § 101(51B) [0 Chapter1i Main Proceeding
[0 Corporation (inciudes LLC and LLP) [0 Railroad 0 Chapter 12 O Chapter 15 Petition for
[ Partnership [J  Stockbroker [0 Chapter i3 Recognition of a Foreign
Other (If debtor is not one of the above entities, O Commedity Broker Nonmain Proceeding
check this box and state type of entity below.) [ Clearing Bank
Other Nature of Debts
L unicipality (Check one box.)
Municipality Tax-Exempt Entity
{Check box, if applicable.) [0 Debts are primarily consumer ] Debts are primarily
debts, defined in 11 US.C. business debts.
[ Debtor is a tax-exempt organization § 101(8) as “incurred by an
under Title 26 of the United States individual primarily for a
Code (the Internal Revenue Code). personal, family, or house-
hold purpose.”
Filing Fee (Check one box.) Chapter 11 Debtors
Check one box:
/] Full Filing Fee attached. [0 Debtoris a small business debtor as defined in 11 US.C. § 101(51D).

O Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).
O Filing Fee to be paid in installments (applicable to individuals only). Must attach

signed application for the court’s consideration certifying that the debtor is Check if:
unable to pay fee except in installments. Rule 1006(b). See Official Form 3A. [0 Debtor’s ageregate noncontingent liquidated debts (excluding debts owed to
insiders or affiliates) are less than $2,343,300 (amount subject to adjustment
O Filing Fee waiver requested {applicable to chapter 7 individuals only). Must on 4/01/13 and every three years theregfier).

attach signed application for the court’s consideration. See Official Form3B. | -----e---n-movoomoncmmmmmmmnmnnnnne

Check all applicable boxes:
A plan is being filed with this petition.

[ Acceptances of the plan were solicited prepetition from onre or more classes
of creditors, in accordance with 11 U.S.C. § 1126(b).

Statistical/Administrative Information THIS SPACE 1S FOR
COURT USE ONLY
Debtor estimates that funds will be available for distribution to unsecured creditors. ™D = l
O Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will be no funds available for _=c '
distribution to unsecured creditors. Q200
B Y
Estimated Number of Creditors R C o
O O D O O O O O O PS5 q
1-49 50-99 100-199 200-999 1,000- 5,001- 10,001- 25,001- 50,001- Over % - 2> ,’E
5,000 10,000 25,000 50,000 106,000 100,000 g fﬁ: =
30 3~ 2
Estimated Assets ; o !
O | e Rl s
$0 to $50,001t0  $100,001 to  $500,001 $1,000,001 $10,000,001  $50,000,001  $100,000,001  $500,000,00f  More than .}P o -
$50,000 $100,000 $500,000 10 §1 to $10 to $50 to $100 to $500 to $1 billion $1 billion ~ N ot
million million million million million ) e
Estimated Liabilities g—' o e %
O 0O O D Ol O £ 2 33
$0to $50,001 10 $100,001t0  $500,001  $1,000,001  $10,000,001  $50,000,001 $100,000,001  $500,000.001 More than Voin =
$50,000 $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion : U“] s
million million million million millicn )
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B1 (Official Form 1) (4/10) Page 2

Voluntary Petition Name of Debtor(s):
(This page must be completed and filed in every case.) City of Harrisburg
All Prior Bankruptcy Cases Filed Within Last 8 Years (If more than two, attach additional sheet.)
Location Case Number: Date Filed:
Where Filed: NONe
Location Case Number: Date Filed:
Where Filed:
Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one, attach additional sheet.)
Name of Debtor: Case Number: Date Filed:
Distict: \fiddle District of Pennsylvania Relationship Judge:
Exhibit A Exhibit B
(To be completed if debtor is an individual
(To be completed if debtor is required to file periodic reports (e.g., forms 10K and 10Q) whose debts are primarily consumer debts.)
with the Securities and Exchange Commission pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934 and is requesting relief under chapter 11.) I, the attorney for the petitioner named in the foregoing petition, declare that 1

have informed the petitioner that [he or she] may proceed under chapter 7, 11, 12,
or 13 of title 11, United States Code, and have explained the relief available under
each such chapter. 1 further certify that I have delivered to the debtor the notice
required by 11 US.C. § 342(b).

[0  Exhibit A is attached and made a part of this petition. x na
Signature of Attorney for Debtor(s) (Date)

Exhibit C
Does the debtor own or have possession of any property that poses or is alleged to pose a threat of imminent and identifiable harm to public health or safety?

] Yes, and Exhibit C is attached and made a part of this petition.

[ZI No.

Exhibit D
(To be completed by every individual debtor. If a joint petition is filed, each spouse must complete and attach a separate Exhibit D}
[0 Exhibit D completed and signed by the debtor is attached and made a part of this petition.
If this is a joint petition:

[0 Exhibit D also completed and signed by the joint debtor is attached and made a part of this petition.

Information Regarding the Debtor - Venue
(Check any applicable box.)
= Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

O

There is a bankruptey case concerning debtor’s affiliate, general partner, or partnership pending in this District.

(| Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in this District, or has
no principal place of business or assets in the United States but is a defendant in an action or proceeding [in a federa! or state court] in this
District, or the interests of the parties wil! be served in regard to the relief sought in this District.

Certification by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes.)
d Landlord has a judgment against the debtor for possession of debtor’s residence. (If box checked, complete the following.)
n/a
(Name of landlord that obtained judgment)

(Address of landlord)

O Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be permitted to cure the
entite monetary default that gave rise fo the judgment for possession, after the judgment for possession was entered, and

O Debtor has included with this petition the deposit with the court of any rent that would become due during the 30-day petiod after the filing
of the petition.

O Debtor centifies that he/she has served the Landlord with this eertification. (11 U.S.C. § 362(1)).

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
Document  Page 2 of 33



{ (This page must be compisted and filed in every case.)

i %oin_ntary Peﬁti;m ' )&W%@ o—

Sigare

Sign sture(s) of Debtor(s) (Individual/Joint)

1 declare nnder penalty of perjury that the information provided in this petition is truc
and correct.

fIf petitioner is an individual whose debts are primarily consumer debis and has
chosen to file under chapter 7] 1 am aware that I may proceed under chapter 7, 11, 12
or 13 of tite 11, United States Code, understand the relicf available under each such
chapter, and choose to proceed under chapter 7.

[If no attarmcy represcuts me and no bankmpicy petition preparer signs the petition] 1
have obtaincd and read the notice required by 11 U.S.C. § 342(b).

1 request relicf in accosdance with the chapter of titic 11, United States Code,
specificd in this petition.

Sigasture of 2 Foreign Representative

I declare wnder penalty of perjury that the information provided in this petition is
truc and comrect, that 1 am the forcign representative of a debtor in a foreign
proceeding, and that I am authorized to file this petition.

(Check only oue box.)

O Irequest reliefin accordance with chapter 15 of title 11, United States Code,
Certified copics of the docaments required by 11 U.S.C. § 1515 arc atiached.

O Pursuantto 11 U.S.C. § 1511, I request relief in accordance with the
chapier of titlc 11 specified in this petition. A certificd copy of the
order granting recognition of the forsign main proceeding is attachad.

*In a casc in which § 07{b)(4XD) applies, this signatare also constitutes a
cestification that the attorney has no knowledge afier an inguiry that the information
in the schednles is incorrect.

X X
Signature of Debior (Signaturs of Forcign Representative)
X
Signature of Joint Debtor {Printced Name of Foreign Representative)
Telephone Number (if not represented by attorney)
Date
Date A
‘\ . v atpre of Attorney* Sigusture of Noa-Attorney Bankrupicy Petition Preparer
X \.” () | I declare under penalty of perjury that: (1)1 am a bankmiptcy petition preparer as
s&nlmm\omilﬁeyfnm\lrm defined in 11 U.8.C. § 110; (2) I prepared this docement for compensation and have
) E S provided the debtor with a copy of this document and the notices and information
Attormey f¥ Deblor(s required under 11 US.C. §§ 110(b), 110(h), and 342(b); and, (3)if rules or
wm‘ghwa » Bar No. guidclines have been prommigated pursuant to 11 US.C. §110(h) setting a
Firm Name m&ﬁmmkwbmwmm,lhwm
the debior notice of the maximum amount before preparing any document for filing
for a debtor or accepting sny foc from the deblor, as requircd in that section.
Official Form 19 is attached.
Address
Telephone Number Printed Name and titks, if any, of Bankruptcy Petiticn Preparer

is not an
individual, state the Social-Security mumber of the officer, principal,
respoustible person or partner of the baskruptcy petition preparer.) (Required
by 11USC. §110)

Signature of Debtor (Corporation/Parmership)

I declarc under peaalty of pesjury that the information provided in this petition is true
and correct, and that 1 have been authorized to file this petition on behalf of the

SIS TR

s i U
i . /;'7_"3'3//

Date

icf in accordance with the chapter of title 11, United States

B e cibid)

Date

Sipm&bmhwmmuunﬁeu,wm'bhmn
or partner whose Socisl-Security number is provided above.

Names and Social-Sccurity numbers of all other individuals who prepared or
auishdinmuhg&hdomtmlualﬁcbmhp&cypeﬁﬁmmmhnﬂm
individual

If morc thun onc pomon proparcd this document, attach additional shests
conforming to the approprisic official form for exch person.

A bankruptcy petition preparer’s faikure to comply with the provisions of ritle 11
and the Federal Rules of Banknuptcy Procedure may result in fines or imprisonment
or bath. 11 US.C.§110; 18US.C.§ 156

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
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B 1C (Officiat Form 1, Exhibit C) (9/01)

[If, 1o the best of the debtor’s knowledge, the debtor owns or has possession of property that poses or is alleged 1o pose a threat of
imminent and identifiable harm to the public health or safety, attach this Exhibit “C” to the petition.]

UNITED STATES BANKRUPTCY COURT

Middle District of Pennsylvania
Inre City of Harrisburg R ) Case No. 11-
Debtor )
)
) Chapter 9

EXHIBIT “C” TO VOLUNTARY PETITION

1. Identify and briefly describe all real or personal property owned by or in possession of the debtor that, to the best of the
debtor’s knowledge, poses or is alleged to pose a threat of imminent and identifiable harm to the public health or safety (attach
additional sheets if necessary):

None

2. With respect to each parcel of real property or item of personal property identified in question 1, describe the nature and
location of the dangerous condition, whether environmental or otherwise, that poses of is alleged to pose a threat of imminent and
identifiable harm to the public health or safety (attach additional sheets if necessary):

The Debtor is not aware of any definition of "imminent and identifiable harm" as used in this form. The

Deblor does not believe that it owns or possesses property that poses or is alleged to pose a threat of
such harm.

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
Document  Page 4 of 33



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

InRe: . Chapter 9

CITY OF HARRISBURG . Case No.

LIST OF CREDITORS AND CLAIMS PURSUANT TO 11 U.S.C. §§ 924 AND 923

Pursuant to 11 U.S.C. § 924 and Rule 1007(a) and (¢) of the Federal Rules of Bankruptcy
Procedures, the City of Harrisburg, Dauphin County, Pennsylvania (the “City™), by and through
its undersigned counsel, hereby submits its List of Creditors and Claims Pursuant to 11 U.S.C.
§§ 924 and 925 (the Creditors List”). The Creditors List constitutes the list of claims under 11

U.S.C. § 925.

[l
S >
7 '
Mark D. Sclqénz
David A. Gradwoh!

Counsel for Debtor
City of Harrisburg

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
Document  Page 5 of 33



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

In Re: . Chapter 9

CITY OF HARRISBURG . CaseNo.

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A
MUNICIPALITY

L [Susmu s ls.m*'f

ity ], am the authorized officer or agent of the municipality named
as the Debtor in this case. I declare under penalty of perjury that I have read the foregoing List
of Creditors and Claims Pursuant to 11 U.S.C. §§ 924 and 925 and that it is true and correct to

the best of my information and belief.

T Title:
Dated: October ', 2011 City of Harrisburg

Penalty for making a false statement or concealing property: Fine of up to 3500,000 or

imprisonment for up to 5 years or both. 18 U.S.C. §§ 152 and 3571.

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

In Re: : Chapter 9

CITY OF HARRISBURG - Case No.

STATEMENT OF QUALIFICATIONS UNDER SECTION 109(c)

The City of Harrisburg, Dauphin County, Pennsylvania (the “City”), by and through its
undersigned counsel, hereby certifies that it is qualified to be a debtor under Chapter 9 of the
Bankruptcy Code (the “Code”), 11 U.S.C. §§ 901—946, because it satisfies each of the

following statutory criteria for eligibility as stated in pertinent part in 11 U.S.C. § 109(c):

(¢) An entity may be a debtor under chapter 9 of this title...if and only if such entity—
(1) is a municipality;
(2) is specifically authorized, in its capacity as a municipality or by name, to be a
debtor under such chapter .. by State law...;
(3) 1s insolvent;

(4) desires to effect a plan to adjust such debts; and

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
Document  Page 11 of 33



(5) ...(B) has negotiated in good faith with creditors and has obtained the agreement
of creditors holding at least a majority in amount of the claims of each class that such
entity intends to impair under a plan in a case under such chapter...; or

(C) has not negotiated with its creditors because such negotiations would not be
practical; or
(D) reasonably believes that a creditor may attempt to obtain a transfer that is

avoidable under section 547 of this title. ..

A. First Requirement: The City of Harrisburg is a Municipality.

The Code defines the term “municipality” as a “political subdivision or public agency or
instrumentality of a State.” 11 U.S.C. §101(40). The City is a third class city of the
Commonwealth of Pennsylvania, existing under provisions of the Third Class City Code, 53 P.S.
§ 35101, et seq., and operating pursuant to the Optional Third Class City Charter Law, S3 P.S. §
41101, et seq., with a business address at The Rev. Dr. Martin Luther King, Jr. City Government
Center, 10 North Second Street, Harrisburg, Pa 17101. Thus, the City is a “municipality” within

the meaning of the Code.

B._Second Requirement: The City Is Authorized By State Law To Be A Debtor.

Under state law a city of the third class, like the City of Harrisburg, is authorized to incur

debts. See 53 P.S. § 35101 and § 41101. As a result, the City is a debtor as that term is generally

”

Case 1:11-bk-06938 Doc 1 Filed 10/11/11 Entered 10/12/11 09:59:01 Desc Main
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used in the Code. Moreover, under state law the City is authorized to be a debtor under Chapter
9.
In 1987, Pennsylvania enacted the Financially Distressed Municipalities Act, commonly
known as “Act 477, 53 P.S. §§11701.101, et seq. Section 261 of Act 47 authorizes a
municipality “to file a municipal debt adjustment action pursuant to the Bankruptcy Code,” if
any of several specified conditions is met, including;
(2) Imminent jeopardy of an action by a creditor, claimant or supplier of goods or
services which is likely to substantially interrupt or restrict the continued ability
of the municipality to provide health or safety services to its citizens.
* k%
(4) A condition substantially affecting the municipality’s financial distress is
potentially solvable only by utilizing a remedy exclusively available to the
municipality through the Federal Municipal Debt Readjustment Act (48 Stat.
798). [which was the predecessor to Chapter 9 of the Code].
(5) A majority of the current...governing body of a municipality determined to be
financially distressed has failed to adopt a plan or to carry out the
recommendation of the Coordinator pursuant to Act 47.
53 P.S. §11701.261.
The aforesaid conditions are met by the circumstances presented to the City Council, the
City’s governing body under the Act, at this time. First, the City is in imminent jeopardy
through six pending legal actions by creditors with respect to a number of outstanding bond

issues relating to the Harrisburg Materials, Energy, Recycling and Recovery Facilities (the

2
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“incinerator’”) which processes waste into steam and electrical energy. The owner and operator of
the incinerator is The Harrisburg Authority which is unable to pay the bond issues. The City is
the primary Guarantor under each bond issue. The remedies demanded in those six legal actions
would substantially interrupt the City’s ability to provide health or safety services to its citizens.
Those cases are: (1) County of Dauphin v. The Harrisburg Authority and City of Harrisburg,
No. 2011-CV-1618 (Dauphin Co. Court of Common Pleas Feb. 15, 2011); (2) The County of
Dauphin and Joseph and Jacalyn Lahr v. City of Harnisburg, et al., No. 2009-CV-9271 (Dauphin
Co. Court of Common Pleas July 22, 2009); (3) The County of Dauphin and Joseph and Jacalyn
v. City of Harrisburg, et al., No. 1668-CV-2010 (Dauphin Co. Court of Common Pleas); (4) TD
Bank, N.A. v. City of Harrisburg, et al., No 2010-CV-11738 (Dauphin Co. Court of Common
Please October 5, 2010); (5) TD Bank, N.A , et al. v. City of Harrisburg, et al, No. 2010-CV-
11737 (Dauphin Co. Court of Common Pleas Sept. 13, 2010); and (6) Covanta Harrisburg, Inc.
v. City of Harrisburg, et al., No. 2010-CV-13120 (Dauphin Co. Court of Common Pleas October
5,2010). Each case seeks a money judgment and a mandamus under § 8261 of the Debt Act
which would require the City Treasurer to apply all tax moneys first to the repayment of the
bonds. The City does not have the ability to pay those money judgments or any significant
portion thereof and still provide health and safety services to its citizens and other essential
government services. Further, the requested mandamus remedy would stop the City’s receipt of
tax revenues to pay essential governmental operating services (e.g., fire, police, regulatory, etc.).
Thus, the City is imminent jeopardy of creditor action within the meaning of Section 261(2) of

Act 47.

. |
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Moreover, the creditors’ actions seek money judgments of such a magnitude that is vastly
beyond the ability of the City to pay, now or ever under current circumstances. The total
principal amount guaranteed by the City is approximately $242 million. The total past due
amount subject to the guaranty is $65 million. The City’s financial problems can only be solved
by utilizing the cram-down remedies available under the Code to scale down such debt, within
the meaning of Section 261(4) of Act 47. Further, City Council has refused to accept the
recommendations in a proposed Act 47 plan.

Since as the previous discussion demonstrates, the alternatives enumerated under Section
261 are met, and the City is specifically authorized by Pennsylvania law to file a Chapter 9
proceeding pursuant to the Code. Further, a majority of the City Council voted to authorize the
commencement and prosecution of this case. See Act 47, Section 261(b). A true and correct copy

of such Resolution is attached hereto as Exhibit “A” and incorporated herein by reference.

D. Third Requirement: The City Is Insolvent.

With respect to a municipality, the Code defines “insolvent” to mean a financial
condition such that the municipality is “generally not paying its debts as they become due.” 11
U.S.C. §101(32)C)(i). While the term “generally not paying” is not defined by the Code, courts
have adopted a “totality of the circumstances” test for determining whether a debtor is generally
not paying its debts as that term in used in the requirements for a creditor to file an involuntary
petition against a non-municipal debtor. See 11 U.S.C.§303(h)(1). As the bankruptcy treatise,

Collier on Bankruptcy, notes, the question is how many debts are being paid in proportion to the

g
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total number of debts. Not paying one significant creditor can satisfy the standard. 6 Collier on
Bankruptcy § 303.31[1] and [2] (Resnick & Sommer eds. 2010). See In re Amanat, 321 B.R. 30,
39-40 (Bankr. SD.N.Y. 2005) ( where a debtor fails to pay even one debt that makes up a
substantial portion of its overall liability, a court may find that the debtor is not paying its debts).
The City meets the “generally not paying” definition of insolvency, because it has
repeatedly failed to pay the guaranteed incinerator bond debt as it has become due. The failure
to pay that debt has generated the previously identified which seeks money judgments and a
mandamus remedy that would prevent the City from providing essential services to its citizens.
The magnitude of that debt is sufficiently large that it dwarfs the City’s other liabilities. Under
the guaranties the City would need to cover a combined $83 million of past due payments and
the 2011 debt service. A true and correct copy of a chart showing the past due amounts owed
under each bond issue is attached hereto as Exhibit B and C and are incorporated herein by
reference. The City is financially strapped. It suffered a budget deficit of $5.35 million in 2010,
and it is projected to have a $3.0 million deficit without paying any guaranteed bond obligations.
A true and correct copy of a chart showing the City’s budget summary for 2010 and 2011 is
attached hereto as Exhibit D and incorporated herein by reference. As a result, the City has not
put any bond debt service payments in its 2011 budget. Accordingly, the City is generally not

paying its debts and is insolvent.

A
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D. Fourth Requirement: The City Desires To Effect A Plan To Adjust Its Debts.

The City’s primary goal in filing this Chapter 9 Petition is to provide for some treatment
of the outstanding guaranteed bond debt and to resolve the litigation through a confirmed plan
and discharge. The City has a genuine desire to effect a plan to adjust its debts to protect its
citizens from the financial disaster that would befall the City if the requested mandamus were

granted. The City does not intend any improper purpose.

E . Fifth Requirement: Negotiations With Creditors Is Impracticable And Through
Mandamus, Certain Creditors Would Receive A Preference.

The final requirement for Chapter 9 eligibility involves negotiations with creditors or a
creditor’s attempt to obtain an avoidable transfer. See 11 U.S.C.§109(c)(5). Negotiations with
the creditors who have sued the City are impracticable. The size of the outstanding bond debt is
overwhelming. Negotiations are impracticable with one group of creditors where negotiations
with another key group have hit an impasse. See In re Pierce County Housing. Authority, 414
B.R. 702,714 (Bankr. W.D. Wash. 2009). They may be equally impracticable where another part
of the financial equation — a viable long-term financial plan based on revenues or expenses —
cannot be determined. For example, where labor costs constitute the largest portion of the
municipality’s budget and no agreement could be reached through negotiations, it would be futile
to negotiate with other creditors. In re City of Vallejo, 408 B R. 280, 298 (9™ Cir. B.A.P. 2009).

In the case of the City, negotiations with the principal

7
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creditors who have sued the City and who seek mandamus which would have taxes paid to them
and not to purchase essential services for the citizens of the City of Harrisburg would be
impracticable to resolve the financial problems.

Alternatively, the City reasonably believes that the principal creditors who have brought
legal actions are attempting to obtain a preference through the demand for a mandamus. The
creditors who are prosecuting those legal actions against the City are likely to go on with their
cases even if the City negotiates successfully with other creditors. The creditors have refused to
defer their litigation while a plan under Act 47 was being negotiated. If they succeed in their
litigation, the principal creditors will get a preference. But, the City does not have to wait for the
entry of a judgment in mandamus to satisfy this requirement. It is satisfied based on the

remedies sought in the pending litigation without any judgment in existence.

In addition to the eligibility requirements in Section 109(c) of the Code, Section 921(c)
requires that a petition must be filed in “good faith”. The Code does not define “good faith”, but
courts have determined that the primary function of the good faith requirement is “to ensure the
integrity of the reorganization process by limiting access its protection to those situations for
which it was intended.” In re Sullivan County Reg’l Refuse Disposal Dist., 165 B.R. 60, 80
{Bankr. D.N.H. 1994). The City is filing its Petition in good faith. Its financial problems fall
within the situations contemplated by Chapter 9 of the Code; it has filed the Petition for reasons
consistent with the purposes of Chapter 9; it has considered alternatives to Chapter 9 but found
them unsatisfactory and not in the best interests of the citizens of the City; and the nature and

scope of the City’s financial problems can be handled by a Chapter 9 proceeding.

Q
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CONCLUSION

The City meets each of the five requirements to be a debtor in a case under Chapter 9 of

the Code and has filed its Petition in good faith.

i e

"

Mark D. Schwa@ 30527

David A. Gradwohl, No.18340

The Law Practice of Mark D. Schwartz, Esq.
P.O. Box 330

Bryn Mawr, Pa 15010-0330

Telephone & Fax 610-525-5534

Email:MarkSchwartz6814@gmail.com

COUNSEL FOR THE DEBTOR

Q
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CITY OF HARRISBURG
October 11,2011

A RESOLUTION OF THE CITY COUNCIL OF CITY OF
HARRISBURG, PA AUTHORIZING FILING OF A PETITION UNDER
CHAPTER 9 OF THE UNITED STATES BANKRUPTCY CODE

BE IT RESOLVED, by the City Council of the City of Harrisburg as follows:

WHEREAS | the City of Harrisburg has previously submitted an
application to the Commonwealth of Pennsylvania to be designated as “distressed” for
purposes of Pennsylvania’s “Financially Distressed Municipalities Act”, Act of 1987,
P.L. 246, No 47, commonly known as and referred to hereinafter as “ Act 47”; and

WHEREAS , the Pennsylvania Department of Community and Economic
Development issued a determination that Harrisburg was financially distressed for
purposes of Act 47 on December 15, 2010; and

WHEREAS, the “Governing Body” of the City of Harrisburg for
purposes of Act 47 is this City Council; and

WHEREAS, this City Council has rejected an Act 47 Plan provided by the
Act 47 Coordinator, a plan which neither meets the requirements of the Act, nor poses a

practical financial solution to Harrisburg’s situation; and
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WHEREAS, the City has previously defaulted on obligations with respect
to outstanding debt, has experienced continued erosion of its finances, and has been faced
with multiple lawsuits and pending takeover legislation mitiated by parties including but
not limited to Assured Guaranty Municipal Corporation seeking payment and preference
in their positions over bondholders and other creditors.

WHEREAS Act 47 provides for the “Governing Body” to file a municipal
debt adjustment action pursuant to the United States Bankruptcy Code (11 U.S.C. 101 et
seq.) should one of five conditions of the Act be met;

WHEREAS, the Council has determined that at least four of the five
conditions of Act 47 have been met; namely that:

-There is imminent jeopardy of action by a creditor, claimant or supplier of goods
or services which is likely to substantially interrupt or restrict the continued ability of
Harrisburg to provide health or safety services to its citizens.

-One or more creditors of the municipality have rejected the proposed or adopted
plan, and efforts to negotiate a resolution of their claims have been unsuccessful for a ten-
day period.

-A condition substantially affecting the municipality’s financial distress is
potentially solvable only by utilizing a remedy exclusively available to the municipality

through the Federal Municipal Debt Readjustment Act (48 Stat.798)
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-A majority of the current or immediately preceding governing body of a
municipality determined to be financially distressed has failed to adopt a plan or to carry
out the recommendations of the Act 47 coordinator; and

WHEREAS, given that the City of Harrisburg has met Act 47°s applicable
provisions, and given that this Council as the designated “Governing Body” has
determined that it is in the best interests of the citizens of Harrisburg, Pennsylvania, its
citizens and other interested parties to invoke Act 47’s provisions and file a petition and
proceedings under Chapter 9 of the United States Bankruptcy Code on behalf of the City
of Harrisburg which provides the City of Harrisburg with the necessary protection from
its creditors while it develops and negotiates a plan for adjusting its debts.

NOW THEREFORE, BE IT RESOLVED by Harrisburg City Council that
Mark D. Schwartz, Esquire is fully authorized and directed to prepare and file a petition
for protection under Chapter 9 of the United States Bankruptcy Code on behalf of and in

the name of the City of Harrisburg. Councilperson SU»M whileawn s hereby

authorized and directed, on behalf of and in the name of the City of Harrisburg, to
execute and verify such petition, schedules, lists and other papers to cause the same to be
filed with the United States Bankruptcy Court for the Middle District of Pennsylvania
and to take any and all actions which they shall deem necessary and proper in connection

with said Chapter 9 case with a view to the successful completion of such case.
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ADOPTED by the City Council of the City of Harrisburg at a meeting

held on October“ ,2011.

s

ATTEST: {{ %
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DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A

MUNICIPALITY

1, SJM Mh&gf the City of Harrisburg, Pennsylvania, am a duly authorized

officer or agent of the municipality named as a debtor in this case. I declare under
penalty of perjury that I have read the foregoing Statement of Qualifications under

Section 109(c), and the facts set forth in the Statement are true and correct to the best of

S Pt

C'me, L LY
,4#6 FINAMOE CHAIE

my information and belief.

Dated: October!/, 2011

mn
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