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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY Ob' NEW YORK: PAH'I' 55  

MENG L. J T  A I I ~  YING Z H U ,  I n d e x  No. 603228/2008 
X __-----_____________l_____l__l______l_ 

P I - a i n t i f  fs, 

- a y a i n s  L -  

BELLE WOIILD BEAUTY,  INC. , [(or< LJM TSUN 
a n d  PUT E ' .  CHANG, 

SOLOMON, J. : 

DECISlON 5! OKDER 

NEW YORK 
COUN-TY CLERK'S OFFICE 

This a c t i o n  a r i  s y s  f r o m  the a l l e g a t i o i i s  o f  p l - a j n t i f f s  

Meng L .  J i  (Ji) and Y i r i y  Zhu (Zhu)  ( c o l l c c t i v e l y ,  P l a i r i . k . l i f f s )  t h a t .  

d e f e n d a n t s  Ple13 e World R e a u t - y ,  I n c .  ( B e l l e  W o r l d ) ,  i t s  owner Kok 

Lim 'Tsun (Tsuri), a n d  his w i f e  Pui F. Chang ( C h a n y )  v io l - a l l ed  

provisions of t . he  N e w  Y o r k  L a b o r  Law ( L a b o r  L a w )  a n d  the Federal 

F a i r  T,ak)or Standclrc1.s A c t  ( F L , S A ) ,  29 U . S . C .  5 200 et seq. By 

order t.o show c a u s e ,  Plaintiffs move f o r  permission Lo t a k e  a 

t r i a l  deposition o f  ,Si. They a l s o  seek t.o amend the complaint 

b a s e d  on r e c e n t .  chanyes i n  the l a w .  

P l a i n t i f f s  were employees a t  Bel le  World, a b e a u t y  

s a l o n  on 125'-t' .St..r.eet i n  M a n h a t t a n .  J i  was a n a i l  t e c h n i c i a n  

from March t - h r o u y h  O c t o b e r  2 0 0 7 .  Zhu was a nail t c c h r i i c i a n  from 

July through Septcmber 2 0 0 7 .  P l a i n t i f f ' s  allege t-hat:  they 

w c j r k e d  s i x  d a y s  a week f r o m  1 0  A.M. t o  8 P . M . ,  t h o u g h  they o f t e n  

a r r i - v e d  half a n  hour- e a r l y  t.o se t  up a n d  s t . a y e d  h a l f  a n  h o u r  late 

to clean up; they wcre p a i d  $1.00 p e r  clay, r e g a r d l e s s  o f  t h e  

amouriL or time t .hey  w o r k c d ;  t h e y  were riot allowed breaks; a n d ,  

D e f e n d a n t s  d i  d i i o l  h a v e  a c o n s p i c u o u s  posting regarding minimum 

wages  and o v e r t i m e  p a y .  T n  August 2007, Zhu complained t o  T s u r i  



a b o u t  t h c  l o r i y  h o u r s  a n d  lack of  overtime p a y .  Also  i n  Augus t ,  

Ji c o m p l a i n e d  t o  n o n - p a r t y  Nancy Lu, Bel le  World's m a n a g e r .  Zhu 

was t e r m i  nal:ed one 1rmnt.h IaLer. J i  was t e r m i n a t e d  a p p r o x i m a t e l y  

two weeks c i f t ~ r  t - h a t .  T h i s  l a w s u i t  followed, s e e k i n g  b a c k  p a y ,  

f r o n t  pay  a n d  a t t o r n e y ' s  fees. 

J i  i s  a c i t i z c r i  o f  C h i n a  a n d  r e s i d e s  i n  America by  way 

of a work v i s a .  T h a t  v i . s a  h a s  e x p i r e d ,  a n d  L J i  i s  r e q u i r e d  t o  

r e t u r n  l:o C h i n a .  Having f i l e d  t h e  n o t e  of  i s s u e  i n  December 

2 0 1 0 ,  E l a i n t . i r f s  r e q u e s t . ,  p u r s u a n t  t .o CPLK 3117 ( a )  ( 3 )  ( v ) ,  t h a t  

Lhey be allowed t:.o take a t - r i a l  d e p o s i t i o n  o f  Ji i n  o r d e r  t o  

p r e s e r v e  h e r  t . es t i r r iony  i n  t h e  e v e n t  t h a t  s h e  l e a v e s  a n d  i s  unable 

t o  ret.urn. 

D e f e n d a n t s  a r q u e  that P l a i n t j  f f s  h a v e  n o t  shown  t h a t  

e x c e p t i o n a l  c i r c u m s t a n c e s  e x i s t  t o  j u s t i f y  t h e  use of a 

deposihion a t  t . r i a l  .in p l a c e  of l i v e  t e s t - i m o n y .  T h i s  a rgumen t  

does riot ac1dre.r;~ P l a i n t  i f  f s '  r e q u e s t .  P l a i n t i f f s  a r e  n o t  now 

a s k i n g  t o  u s e  t.he d e p o s i t i o n  a t  t r i a l ;  They o n l y  want l eave  t o  

c o n d u c t  one  t.o p r e s e r v e  her t e s t i m o n y  i n  t h e  e v e n t  t h a t  s h e  i s  

u n a b l e  t n  re3urii f -o r  t r i a l .  Whe the r  c i r c u m s t a n c ; e s  exist t o  allow 

u s e  of  t .he  d e p o s i t i o n  a[.  t r i a l  i s  a q u e s t i o n  t o  bc r a i s e d  a t  t-he 

t.irne of t r i a l  ( C P L R  321'7 [ a ]  [ 3 ] ) ,  a n d  i s  n o t  grounds t o  deny  

P l a i n t - i f f s '  r e q u e s t .  

NexL, P l a i n t i f f s  s e e k  t o  amend t h e  c m m p l a i n t  t o  i n c l u d e  

a new c:t311se of  a c t i o n  f u r  u n l a w f u l  r e t a l i . a t . i o n  u n d e r  FLSR 5 

215(a) ( 3 ) .  T h i s  r e q u e s t  a r i s e s  f r o m  a r e c e n t  Urilitcd S t a t e s  



Supreme C o u r t  decision. 

S e c t i o n  215(a) ( 3 )  of  FLSA makes i t  unlawful f o r  an  

emp1,oyer- t.0 “ d i s c h a r g c  or i n  any  o t h e r  manner d i s c r i m i n a t e  

a g a i n s l .  any employcc  b e c a u s e  s u c h  employee  has f i l e d  any  

c o m p l a i n t .  I’ I n  1.993, t h e  Second C i r c u i t  d e f i n e d  “ c o m p l a i n t ”  as 

“ f i l i n g  f o r m a l   complaint.^, i n s t j . t u t i n g  a proceeding, o r  

t . e s t . j . f y i n g ,  but: . . . [ n o t ]  c o m p l a i n t s  made to a s u p e r v i s o r ”  

( L m b e r t  v. Gcnesee llosp., 1 0  F3d 46, 55 [2’’’.’ Cir. ( N Y ) ,  1 9 9 3 1 ) .  

R e c e n t l y ,  on M~rlrch 2 2 ,  2 0 1 1 ,  the Supreme C o u r t  h e l d  

t.1-iat t h e  k’LSA p r o t e c t s  employees f rom r e t a l i a t i o n  for o r a l  

c ornp 1 a. i in t s 

___ 1J.S.  , 131 S.Ct. 1325, 1330 [2011]). S h o r t l y  t h e r e a f t e r ,  

t h c  Second Ci.r.cuit: inotcd t h a t  t h e  K d s t e n  decisr ion “ a b r o y a t - e  [ s] 

o u r  p r c c e d e n t .  in I-khlis a rea ’ ’  (Kenbel v.  B l a c k  S Dt?ck?r, J I I C . ,  643 

F . 3 d  3.52, 358, f n  3 [2’’” C i r c .  2 0 1 1 ] ) - - i . e . ,  t h c  h o l - d i n g  i n  

Lambcrt. In i.1-s K a s t e n  decj  sion the Supreme C o u r t  e m p h a s i z e d  

that: the “ e n f o r c e m e n t  n e e d s  of  [ t h e  FLSA] a r g u e  for a n  

i n t e r p r e t . a I r . i o n  of  t h e  w o r d  ‘ c o m p l a i n t . ‘  that would  p r o v i d e  ’broad 

r a the r  t h a n  n a r r o w  p r o t e c t i o n  t o  the employee’” ( K a s t e n ,  131 

S.Ct. at.  133.5) - The Court s t a k e d  t h a t  an employee  i s  deemed t.o 

have  f i l e d  a compl-ai  n t .  when “a r e a s o n a b l e ,  objective p e r s o n  would 

havc: undersl:( ,od t h e  employee t o  have put the e m p l o y e r  on n o t i c e  

t h a t  t . h c  employee i:; a s s e r t . . i n g  s t a t u t - o r - y  rights u n d e r  t h e  [ A c t ] ”  

( K a s L e n ,  1 3 1  S . C t . .  a t  1 3 3 5  [ i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t - e d ] )  . 

A s  indr ica tec l  above, t h e  c o m p l a i n t  h e r e  h a s  a l l e g a t i o n s  t h a t  fit 

( Kc2 s t en v . Sa i n t - Goba i 17 Perf  o mi a n cc PI a s f i cs Co rp . , 
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t h i s  d e s c r i p t  i on. 

Defendar1t.s a r e  u n p e r s u a s i v e  when t h e y  a r g u e  t h a t  t h e  

p r o p o s e d  arneridrriernt should be d e n i e d  because t h e  K a s t e n  a n d  Keubcl 

deCis io1 l s  “are mere speculation as to w h e t h e r  d c a u s e  of a c t i o n  

w i l l  h e  i r i re r red  f rom 1:he f a c t s ”  h e r e i n ,  a n d  t h e  c l a i m  “ i s  n o t  

r i p e .  ’ I  Moreover, a d d i n g  t h e  c l a i m  w i l l  n o t  p r e j u d i c e  t h e  

D e f e n d a n t s ,  n o r  w i l l  i t  r e q u i r e  f u r t h e r  d i s c o v e r y ,  a s  a l l  t h e  

f a c t - s  and e v i d e n c e  a r e  d i s c l o s e d  i n  c o n n e c t i o n  w i t h  t h e  e x i s t l i n g  

Labor  L a w  claim. 

D e f e n d a n t s ‘  a r g u m e n t s  t h a t  t h e  New York S t a t e  Supreme 

CourL is n o t  a p r o p e r  v e n u e  t o  b r i n y  an  FLSA claim l is  i n c o r r e c t ,  

i‘ls i s  t h e i r  a r g u m e n t  Lhat  P l a i n t i f f s  had t h e  o p p o r t u n i t y  t o  p l e a d  

t h i s  claim i n  t h e  o r i g i n a l  co rnp la in t . ,  b u t  chose riot t o  do s o .  

Finally, P 1 a i i - i t . i f f s  seek  t o  amer-id t h e  c o r n p l a i n t  to 

r e f l c c t  recerij. amendmciits t o  t h e  Labor Law. O n  A p r i l  9 ,  2 0 1 1 ,  

t h e  Wage Theft. P r e v e n t j  o n  Act (WTPA) became e f  f e c t i v e ,  which ,  a s  

r e l e v a n t ,  amends t h e  T,abor J , d w  t o  p r o v i d e  t h a t  a p r c v a i l i n g  

employee  may r e c e i v e  : 

the f u l l  amount  of a n y  uinderpayment ,  a l l  r e a s o n a b l e  
a t . I . o r n e y ’ s  f e e s ,  p r e j u d g m e n t  i n t e r e s l :  a s  r e q u i r e d  u n d e r  
t.he [ C P L K ] ,  and, u n l e s s  t h e  e m p l o y e r  p r o v e s  a good f a i t h  
basis t o  be l . i eve  t .ha l .  i t s  unde rpaymen t  o f  wages was i n  
complidince wii.h t.tie l a w ,  ai? additional amount a s  
l i y u 3  dat-ed damclqes equal .  t o  o n e  h u n d r c d  p e r c e n t .  o f  t h c  
t o t a l  amount. o f  t,he wages f o u n d  t o  b e  due 

( L a b o r  Law 5 l i 3 U [ l - a ] ;  changes  f o u n d  a t  L.2010, c.564, §§ 7, 16). 

P r - e v i o u s l y ,  1 i y u i d a t e d  damages were c a p p e d  at. tkwenty five percent 

of  t h e  waqes d u e .  
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P l a i n t i f f s  a rgue  t h a t  t h e  amended language m u s t  be 

appl jed r e L r o a c : t i v e l y .  

drriended damayes c l a i m  w o u l d  bc “ a n a l o g o u s  t.o a l terr j  rig t h e  

p u n i s h m e n t  o f  r3 s h o p l i f t e r  f r o m  t h e  proverbial s l a p  on t h e  w r i s t ,  

t.o thc d e a t h  p e n a l t y ”  ( O p p o s i t . i o n ,  ¶ 1 6 ) .  H y p e r b o l e  a s i . d e ,  t h e y  

cont.eriti t h a t  t.he s u b s t a n t - i  a1 i n c r e a s e  i n  t h e  s e v c r i t y  of t h e  

remedy rnakcs  r e t r o a c t i v e  a p p l i c a t i o n  of t h e  WTPA u n f a i r  and 

i m p r o p e r .  

D e f e n d a n t s  a r g u e  t h a t  to allow the 

The g c n c r a l  r u l e  i s  t h a t  a s t a t - U t e  should be c o i l s t r u e d  

a s  p r o s p e c t i v c  1.111 ess t h e  1ar-iguagc of  the s t a t u t e ,  e i l r h e r  

e x p r e s s l y  o r  b y  d i r e c t  i m p l i c a t i o n ,  r e y i l i r c s  a r e t r o a c t i v e  

c o r i s t r u c t i o n .  However,  r e m e d i a l  s t - a t u t e s  a r e  g i v e n  r e t r o a c t i v e  

c o n s t r u c t i o n  t o  t h e  e x t e n t  t h a t  t h e y  do riot i m p a i r  vested r i g h t s  

or c r c a t e  n e w  r i g h t - s  ( s e e ,  M c K j  nriey‘ s S t a t u t e s  5 5  5 4  [ a ]  , 321; 

Krjegel Assoi:::. v. L ~ i i n z  K ~ i . i t t i n g  M i l . 1 ,  179 A D 2 d  539 [2”’ i  D e p t .  , 

19921 lv dismissed 80 N Y 2 d  8 9 3  [1993] ; s e e  c . g . ,  Sh ie l c rawt  v. 

M o f - f e t t ,  294 NY 180, 1 8 8  [lY45] [ c h a n g e s  t.0 a remedial s t - a t u t e  a r e  

g i v e n  r e t r o s p e c k i v e  e f f e c t  i n s o f a r  a s  the s t a t u t . e  provides a \\ 

c h a n g e  i n  t h e  f o r m  o f  rcmedy - . . “ I  ) . 

D e f e n d a n t s  do not .  conl .es t  that L a b o r  T,aw 5 198(1-a) is 

a r emed ia l  s t . 3 t u t . e .  l‘hc new l a n g u a g e  i n  t h e  s t a t u t e  does  n o t  

al lfcct .  a n y  vested i n t . e r - e s t  of  the D e f e n d a n t s .  It: a l s o  does  n o t  

ci-eate a new r i g h t  of recovery. Accordinyly, t h e  c h a n g e s  made t o  

Labor Law 1 9 8  ( 2 - a )  

P l a i n t i f f s ‘  request to amend the c o m p l a i n t  to r e f l . e c t  t h e  c h a n g e s  

hy t h e  WWA may be a p p l i e d  r e t r o a c t i v e l y ,  arid 
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i s  q r c l n t e d ,  

In l i g h t  o f  t h e  f o r c g o i n g ,  i t  h e r e b y  i s  

OI<I)ERED t h a t :  P l a i n t i f f s  are g r a n t e d  l e a v e  t o  c o n d u c t  a 

d e p o s i t i o n  t o  preserve t h e  t e s t i m o n y  o f  p l a i n t i f f  Meng L .  J i ,  

p r o v i d e d  t h a t . ,  at- P l a i n t i f f s '  e x p e n s e ,  i t  i s  v i d e o  t a p e d  a n d  

proper1 y 1:raiislated; said deposition t o  be c o m p l e t e d  by  O c t o b e r  

3 ,  2011; a n d  i t  f u r t h e r  i s  

O R D E I X D  t . h a t  I h e  b r a n c h  of  P l a i n t i f f s '  motion f o r  leave 

t o  amend t h e  c o r n p l a i n t  i s  g r a n t e d ,  and Lhe amei-ided c o m p l a i n k  i n  

t h e  p r o p o s e d  f o r m  a n n e x e d  t o  t . he  moving papers, Ex. T I ,  s h a l l  be 

deerned s e r v e d  upon s e r v i c c  o f  a copy o f  this o r d e r  w i t h  n o t i c e  of  

e n t r y  t.her-eof; and it f u r t h e r  i s  

ORDERED t h a t  D e f e n d a n t s  s h a l l  serve an  answer t o  t h e  

amended cornplaint w i t h i n  20 days from t h e  date of  s e r v i c e ;  and it 

further i:; 

ORDEIIKD t . h a t  counscl a r e  d i r e c t . e d  t.o a p p e a r  f o r  a pre- 

t r i a l  conference i n  E'ar-1. 55, 60 C e n t r e  S t r e e t ,  Room 4 3 2 ,  on 

0ct.ober 1.7, 2011 a t  2 PM. 
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